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BOARD ACTION REQUEST 

 
MULTIFAMILY FINANCE DIVISION 

 
NOVEMBER 13, 2012 

 
Presentation, Discussion, and Possible Action to adopt the 2013 Multifamily Programs 
Procedures Manual. 
 

RECOMMENDED ACTION 
 

WHEREAS, the consolidation of multifamily program activities in the 
Multifamily Finance Division was approved by the Governing Board on 
April 12, 2012, to establish consistency and efficiency among all 
multifamily programs; and 
 
WHEREAS, the Multifamily Finance Division has streamlined all 
multifamily program related rules into the Uniform Multifamily Rules 
and Housing Tax Credit Qualified Allocation Plan; and 

 
WHEREAS, the Department has created the Multifamily Programs 
Procedures Manual as a resource guide for applicants; and 
 
WHEREAS, pursuant to Chapter 2306, Texas Government Code the 
Board shall adopt a manual to provide information regarding the 
administration of and eligibility for the housing tax credit program; 
 
NOW, therefore, it is hereby,  
 
RESOLVED, the Manual is hereby approved and the publication of the 
Manual on the Department’s website shall occur no later than the  date the 
adoption of the Uniform Multifamily Rules and Housing Tax Credit 
Allocation Plan is filed for publication in the Texas Register; and  
 
FURTHER RESOLVED, the Executive Director and his designees be 
and each of them hereby are authorized, empowered, and directed, for and 
on behalf of the Department to make such non-substantive technical 
corrections as they may deem necessary to effectuate the foregoing and to 
further amend from time to time as it deems necessary to provide guidance 
on the filing of multifamily related documents. 
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BACKGROUND 

 
As part of the annual rule-making process for multifamily-related funding, the 
Multifamily Finance Division creates a Multifamily Programs Procedures Manual.  The 
purpose of the Manual is to provide guidance on the filing of a multifamily application 
and other multifamily program-related documents.  Staff creates this Manual as a 
resource guide which shall contain, to some extent, a reiteration of the rules and include 
examples where applicable regarding the requirements of the program of which the 
applicant is applying.  From time to time staff may update the Manual based on updated 
information that may become available or to correct inconsistencies or to clarify 
information contain therein.  The Board’s action in approving the adoption of this Manual 
allows staff the flexibility to provide more detailed instructions and amend it as it deems 
necessary in order to effectively implement the Department’s multifamily program rules 
once such rules have been adopted.  Staff notes that the Manual contains the main 
headings of various categories and/or tabs that will mirror the application and upon 
adoption of the rules and the finalization of the application staff will finalize this manual 
with instructions, guidance or re-iteration of the rules.   
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IInnttrroodduuccttiioonn  ttoo  tthhee  22001133  
MMuullttiiffaammiillyy  AApppplliiccaattiioonn  
 

Programs 

In March 2012, the Texas Department of Housing and Community Affairs’ (“TDHCA” or 
“Department”) Governing Board adopted resolution 12-019 which acknowledged the “re-organization” of 
the Department and its divisions. This re-organization shifted program staff and responsibilities to more 
closely align with the Department’s mission.  

 
Under the new structure, all multifamily funding programs were officially moved under the 

Multifamily Finance umbrella. The multifamily components of the HOME, Neighborhood Stabilization 
Program (NSP), and Housing Trust Fund (HTF) are now administered by Multifamily Finance Division 
staff. All Single-Family financing for the HOME, NSP, and HTF programs will be administered by their 
respective divisions, and will not be covered in this manual. The programs administered by the 
Multifamily Finance Division include; 

 
• 9% Housing Tax Credits 
• 4% Housing Tax Credits 
• Tax Exempt Bonds 
• Multifamily HOME 
• Multifamily NSP 
• Multifamily HTF 

 
As a result of the Department’s re-organization and the changes to the Uniform Multifamily 

Rules and Qualified Allocation Plan for the 2013 application cycle, staff deemed it necessary to update 
the Uniform Application in order to effectively administer the Multifamily Programs. 

 

New in 2013 

The 2013 Multifamily Uniform Application (the “Application”) includes several updates and 
improvements that are meant to eliminate redundancy, simplify exhibits, and streamline the review 
process for staff. The 2013 Application has fully integrated each of the Multifamily Programs into one 
coherent application, realizing a goal set in motion over the past few application cycles. The Application 
contains fewer tabs than the 2012 Application, and includes more features intended to make the 
application process more user friendly. 

 
Staff began by identifying similarities in the multifamily financing programs, and conceptualizing 

an application that focused on those similarities, while distinguishing the differences within those shared 
functions. The Application has been divided into six (6) parts listed below, each of which will be briefly 
explained in this section, and fully explained later in this Manual. 
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• Administrative 
• Development Site 
• Finance 
• Development Activities 
• Organization 
• Third Party 

 
The Administrative section of the Application collects the most basic information about the 

proposed Development and the Applicant contact information. The purpose of the administrative section 
is to identify the program(s) to which the Application is submitted and includes the Applicant and 
Developer Certifications. The selections made in these tabs will affect formulas throughout the 
application. 
 
 The Development Site section of the Application includes all of the information related to the 
physical location of the proposed Development site, such as the development address, census tract 
number, flood zone designation, as well as information about the schools and elected officials in the 
community.  
 
 The Finance section of the Application includes all of the sources of financing, the development 
cost schedule, annual operating expenses, and the rent schedule.  
 
 The Development Activities section of the Application includes all of the information about 
what activity is being proposed, from what is being built to the services provided to the tenants. This 
section includes the architectural drawings and information regarding existing structures on the 
development site. 
 
 The Organization section of the Application includes information about the Applicant, 
Developer, and Non-Profit entities involved with the Application, along with all of their owners, 
managers, and board members. It includes the organizational charts and evidence of experience as well as 
credit limit documentation. 
 
 The Third Party section briefly identifies the entities used for the Environmental Site 
Assessment, Market Study, and Property Condition Assessment, as well as any other required reports. 
 
 Of particular interest is the fact that the application, with respect to the competitive 9% housing 
tax credit program, is no longer separated into sections based on threshold, eligibility, and selection 
criteria. Instead, items that affect an Application’s score are found throughout the application. For 
instance, scoring criteria that are site-specific, such as Underserved Areas, are located in the Development 
Site portion of the application, while other scoring criteria, such as the Commitment of Funding from a 
Unit of General Local Government, area found in the Finance section. 
 

Using this Manual 

The purpose of this manual is to provide a brief description of each tab in the application and 
guidance as to the Department’s submission requirements and what is acceptable supporting 
documentation. While the Department expects that this guide may not contemplate all unforeseen 
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situations, we hope that the information will provide an adequate foundation upon which you may build 
your understanding of this program. 

 
The Department always stands ready to assist you in understanding the tax credit program and 

other sources of multifamily financing offered by the Department and the means by which an application 
is to be presented. The Department will offer direct assistance to any individual that requires this service 
in the preparation of the multifamily application. However, the Department will not take the responsibility 
of completing the application package for you. 

 
The Department looks forward to your continuing interest in the Multifamily Finance programs 

and in the creation of decent, safe, and sanitary affordable housing for the citizens of the State of Texas. 
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IInnssttrruuccttiioonnss  ffoorr  CCoommpplleettiinngg  tthhee  
EElleeccttrroonniicc  AApppplliiccaattiioonn  
 

What you will learn in this section: 

 How to download the Electronic Application Materials (including Pre-Application) 
 How to convert the Excel Application to PDF 
 How to set Bookmarks 

 
 
If submitting an Application, Pre-Application, or the Department Determination, Disclosure & 

Waiver Application Supplement (“Supplement”), all Applicants are required to use the 2013 Uniform 
Application, Pre-Application, and/or the Supplement Excel files provided by TDHCA located at the 
following link: (http://www.tdhca.state.tx.us/multifamily/applications.htm). 

 
1. To download any of the electronic Application files, right-click on the link at the website 

provided above, select “Save Target As” and choose the storage location on your computer. 
The Excel file should be named in the following format -- <Application #_Development 
Name>.xls (e.g. 13001_Austin_Crossing.xls). If an Application number has not been 
previously assigned then the file should be named as follows -- <Development Name>.xls 
(e.g. Austin_Crossing.xls). 
 

2. Please do not transfer tabs from one Excel file to another, even if it is for the same 
Application. If you plan to submit more than one Application, please make additional copies 
of the 2013 Uniform Application file after completing portions of the Application that are 
common to all of your Applications and before completing any portions that are not common 
to all of your Applications.  
 

3. Any cell that is highlighted yellow is available to be manipulated by the applicant. All other 
cells (unless specifically stated) are for Department use only, have been pre-formatted to 
automatically calculate information provided, and are locked. Applicants may view any 
formulas within the cells. Applicants may not add additional columns or rows to the 
spreadsheets, unless otherwise stated.  
 

4. All questions are intended to elicit a response, so please do not leave out any requested 
information. If references are made by the Applicant to external spreadsheets those references 
must be removed prior to submission to TDHCA as this may hamper the proper functioning 
of internal evaluation tools and make pertinent information unavailable to TDHCA. 
 

5. This electronic Application has been designed so that much of the calculations regarding 
development cost, eligible basis, and eligible point items will automatically compute once 
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enough information has been entered. If you see a “#VALUE” or “DIV/0” in a cell do not 
worry. These values will disappear upon data entry in other tabs.  

 
Tip – Complete the Development Narrative and the Rent Schedule in the Administrative and 
Finance Parts of the Application first to take full advantage of the automated calculations. 

 
6. Be sure to save the file as you fill it out! 

 
If you have difficulty downloading the files from the website, contact Jason Burr at (512) 475-3986, or 
Jason.burr@tdhca.state.tx.us.  

Instructions for Converting the Excel file to PDF 

Once the Excel Application file is completed and you are ready to convert the file to PDF, follow 
these instructions.  
Tip- Be sure to check all of the Page Breaks in the Excel files before you convert to PDF. 
 
Excel 2007 Users: 

Click the Microsoft Office Button , point to the arrow next to Save As, and then click PDF 
or XPS. 

 
1. In the File Name list, type or select a name for the workbook. 

 
2. In the Save as type list, click PDF. 

 
3. If you want to open the file immediately after saving it, select the Open file after publishing 

check box. This check box is available only if you have a PDF reader installed on your 
computer. 
 

4. Next to Optimize for, do one of the following, depending on whether file size or print quality 
is more important to you:  
 If the workbook requires high print quality, click Standard (publishing online and 

printing). 
 If the print quality is less important than file size, click Minimum size (publishing 

online). 
 

5. Click Options. Under Publish What select Entire Workbook and click OK. 
 

6. Click Publish. 
 

Excel 1997-2003 Users: 
1. With the Excel file open go to the Adobe PDF drop-down box from the task bar (if using 

Excel 2007 click on “Acrobat” tab in the task bar) 
 

2. Select “Convert to Adobe PDF” from the drop-down list (Excel 2007- select “Create PDF”) 
 

3. The Adobe PDFMaker box will appear. One the left hand side of the box all of the sheets 
within the Excel file will be listed and you will be prompted to select the sheets you would 
like to covert to PDF. Once the sheets you want to convert are selected click on the “Add 
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Sheets” button to move those sheets over to the right-handed side of the Adobe PDFMaker 
box, this will list the sheets selected to be converted to PDF. 
 

4. Once all sheets you have selected appear on the right-hand side under “Sheets in PDF” click 
on the “Convert to PDF” button.  
 

5. You will be prompted to create a name and save the PDF file. The PDF file should be named 
in the following format -- <Application #_Development Name>.pdf (e.g. 
13001_Austin_Crossing.pdf). If an Application number has not been previously assigned 
then the file should be named as follows --<Development Name>.pdf (e.g. 
Austin_Crossing.pdf) 
 

6. A pop-up box will appear that asks “Do you want to proceed without creating tags?” Click 
Yes. 
 

Remember that there are forms that require a signature. Once you have executed all required 
documents scan them and re-insert the scanned forms back into the order required. The Application and 
Pre-Application submitted should be the electronic copy created from the Excel file, not a scanned copy 
of the Excel or PDF file. Scanned copies of the Application are difficult to read, and slow down the 
process for staff and applicants. 

 
 

Creating Bookmarks 

Once the file has been converted to PDF and all executed forms have been re-inserted into their 
appropriate location within the file, you will need to create Bookmarks. Bookmarks may or may not have 
already been created as part of the conversion process. You will need to designate or re-set the locations. 
To correctly set the Bookmark locations you must have the PDF file open in Adobe Acrobat. Click on the 
Bookmark icon located on the left-hand side of the Adobe Acrobat screen, or go to the task bar and select 
these options in the following order: View → Navigation Panels → Bookmarks. 

 
If a Bookmark has already been created for each tab within the Excel file, simply re-set the 

bookmarks to the correct locations. To re-set the location for the Bookmarks, go to the first page of each 
separately labeled form/exhibit. You will then right-click on the corresponding Bookmark for the 
form/exhibit you are currently viewing. Select Set Destination and a pop-up box will appear asking you 
the following: "Are you sure you want to set the destination of the selected bookmark to the current 
location?" Select Yes. 

 
If Bookmarks were not already created within the Excel file, then you will need to create these 

Bookmarks. Go to Document → Add Bookmark. Right-click on the first Bookmark and re-name it for 
the appropriate form or exhibit. You will then need to set the location of the Bookmark by going to the 
first page of each form or exhibit, right click on the corresponding Bookmark and select Set Destination. 
A pop-up box will appear asking you the following: "Are you sure you want to set the destination of the 
selected bookmark to the current location?" Select Yes. 

 
Tabs within the Excel Application workbook have been color coded to distinguish between 

“Parts” of the Application consistent with this manual. Additionally, beside each bulleted item a label 
to use for purposes of bookmarking the final PDF Application file is included in parentheses. 
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If after conversion of the Excel file to PDF you have extra blank pages of any exhibit, you can 
delete those pages in order to limit the size of the file. To delete any extra, unnecessary pages identify the 
page number(s) you want deleted. On the Adobe Acrobat Task Bar click on Document and select Delete 
Pages from the drop down list. A box will appear prompting you to select which page(s) you would like 
to delete. Enter the page numbers to be deleted and hit OK. 

 
The PDF formatted file must be checked for the following prior to submission: 

 All tabs and/or volumes must be correctly bookmarked 
 Files should average less than 100 kilobytes per page 
 Files must be readable with free PDF file viewers including Adobe Reader and be 

compatible with Adobe Reader 5.0 and above 
 Files should be saved so that “Fast Web View” (or page at a time downloading) is 

enabled 
 Text within the PDF file should be searchable using the “Find” command in the PDF 

viewer 
 
If you have any questions on using or experience difficulties with the Microsoft Excel based 

application, contact Jean Latsha via email at jean.latsha@tdhca.state.tx.us. 
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DDeeppaarrttmmeenntt  DDeetteerrmmiinnaattiioonn,,  
DDiisscclloossuurree  &&  WWaaiivveerr  
AApppplliiccaattiioonn  SSuupppplleemmeenntt    
What you will learn in this section: 

 Overview and purpose of the Supplement 
 Submission timeline for the Supplement 
 Instruction for completing the Supplement 

 
 

 
The re-structuring of the Uniform Multifamily Rules, Qualified Allocation Plan, and the court 

ordered Remedial Plan posed several administrative challenges for Department staff with regard to 
seamless implementation throughout the Multifamily Finance programs. Staff determined the timing of 
Application materials would have to be altered slightly in order to provide as much time as possible for 
Applicants to receive guidance from the Department. Staff recognizes the significant cost associated with 
preparing an Application for Multifamily financing, and staff further recognizes the value in mitigating as 
much risk as possible, by finalizing Application materials earlier. 
  
 Multifamily staff created the Department Determination, Disclosure & Waiver Application 
Supplement (“Supplement”) in an effort to formalize the process by which applicants seek Pre-Clearance 
for Community Revitalization Plans and Undesirable Area Features, request staff or Board determinations 
regarding definitions or Undesirable Site Features, disclose possible issues of ineligibility, and request 
waivers. The Supplement consists of five (5) tabs identified below.  
 

1. Application Supplement Overview 
2. Pre-Clearance Request (Community Revitalization and Undesirable Area Features) 
3. Requests for Department Determinations (related to definitions and Undesirable Site 

Features) 
4. Disclosures (related to ineligible Applicants) 
5. Waiver Requests 

 
Although not all the tabs in the Waiver Supplement are directly related, staff determined they do share a 
need for staff consideration prior to submission of a Pre-Application and/or full Application.  
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Submission timeline for the  Waiver Supplement 

 
The Department Determination, Disclosure & Waiver Supplement may be submitted as early as 

December 17, 2012 for Competitive Housing Tax Credit Applications. If applicable, it must be submitted 
with the bond pre-application (if TDHCA is the Issuer) or with the Full Application for all other funding 
programs. Staff recommends the Supplement be submitted as early as possible for Competitive HTC 
applications in order to provide the Department as much time as possible to review its contents before 
making a decision regarding pre-clearance, waivers, or determinations. 

 
 Multifamily staff, in conjunction with the Executive Director, will review the Supplement 
submissions on a first come first served basis. Applicants are expected to continue to meet all other 
Application deadlines and submission requirements.  

Instructions for Completing the Waiver Supplement 

 The following are instructions for completing the Supplement. Each bullet represents the name of 
each Tab.  
 

 Tab 1 – Application Supplement Overview 
 

 
 Tab 2 – Pre-Clearance Request  

• Part 1 – Community Revitalization 
• Part 2 – Undesirable Area Features 

 
 Tab 3 – Department Determinations  

 
• Part 1 – Undesirable Site Features 
• Part 2 – Definitions 

 
 

 Tab 4 – Disclosures 
 
 

 Tab 5 – Waiver Requests 



2013 Multifamily Application Procedures Manual
 

12 

 

PPrree--AApppplliiccaattiioonn  
((ffoorr  CCoommppeettiittiivvee  HHTTCC  oonnllyy))  
What you will learn in this section: 

 Pre-Application delivery instructions 
 Pre-Application assembly instructions 
 Required Pre-Application exhibits 

 

Pre-Application Delivery Instructions 

Deliver To:   Multifamily Finance Division 
(Overnights)   Texas Department of Housing and Community Affairs 

221 East 11th Street  
Austin, Texas 78701 

 
Regular Mail:   P.O. Box 13941 

   Austin, Texas 78711 
 

Please note that the Applicant is solely responsible for proper delivery of the Application. Late deliveries 
will not be accepted. 

 
Competitive Application Cycle 

The Pre-Application must be received by TDHCA no later than 5:00 p.m. on Tuesday, January 8, 
2013. On January 8, the Department will accept walk-in delivery, and tables will be set up in one of the 
Department’s conference rooms from 8:00 a.m. to 5:00 p.m. Department resources may not be used to 
copy, format, or assemble the Pre-Application.  

 
Mailed or courier packages must be received by TDHCA on or before 5:00 p.m. Tuesday, 

January 8, 2013. TDHCA shall not be responsible for any delivery failure on the part of the Applicant. If 
the Applicant chooses to use a postal or courier service to deliver the Pre-Application to TDHCA and 
such service fails to deliver the Pre-Application by the deadline, then the Pre-Application will be 
considered untimely and will not be accepted. 

 

Pre-Application Assembly Instructions 

For each Pre-Application the Applicant must ensure execution of all necessary forms and 
supporting documentation and place them in the appropriate order according to this manual. All Pre-
Application materials must be submitted in electronic format only, unless specifically noted otherwise. 
The Applicant must deliver (by 5:00 PM on January 8, 2013): 
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1. One VIRUS-FREE CD-R in a protective hard plastic case containing the following: 

o A complete 2013 Multifamily Pre-Application saved as a Microsoft Excel file; and 
o A complete, executed PDF copy of the 2013 Multifamily Pre-Application file with all 

attachments and supporting documentation;  
 
2. One complete hard copy of the 2013 Payment Receipt with check attached for the correct 

Pre-Application Fee, made out to “Texas Department of Housing and Community Affairs”; 
and 
 

3. One complete and fully executed 2013 Electronic Application Filing Agreement. (The 
Electronic Filing Agreement may be hard copy or electronic) 

 
Label the CD protective case with a standard label containing the typed-in development name and 

the Applicant’s name with email address to contact. Leave 2” above the label for a TDHCA Project 
Number label that will be added later by TDHCA. PLEASE DO NOT ATTACH ADHESIVE LABEL 
TO THE CD ITSELF. Rather, write the requested information legibly on the printed side of the CD 
itself with a felt-tip pen. Refer to labeling illustrations below. Double-check the CD to verify that it 
contains the properly named virus-free application files. 

 
                CD Case Labeling           CD Labeling 

                 

<Development Name>
Contact Name 
Phone Number 
Email Address

(Leave this space blank 
for adding Application 
Number later) 

2013 Development Name
Contact Name 
Phone Number 

Email



2013 Multifamily Application Procedures Manual
 

14 

 

Required Forms and Exhibits for the Pre-Application 

 Submission of a Pre-Application is not required; however, submitting a Pre-Application qualifies 
the Application for six (6) points, if all pre-application threshold requirements are met, notwithstanding 
the requirements under §11.9(e)(3). These points would not be available otherwise. 

 
During the review process an Administrative Deficiency will be issued to an Applicant in cases 

where a clarification, correction or non-material missing information is needed to resolve inconsistencies 
in the original Pre-Application. It is important that Applicants take extra care in completing and 
compiling all required documentation for the Pre-Application submission. 

 
There are ten tabs in the Pre-Application Excel workbook that represent separate spreadsheets for 

Applicant use. The complete PDF Pre-Application file must be submitted in the order presented in the 
Excel file and detailed below. Note that some tabs in the workbook act as a placeholder for purposes of 
reminding Applicants of the unbound documents that must be provided within the Application 
(Applicants are encouraged to print out a blank version of each tab beforehand to be aware of all 
contents): 

 
 Tab 1: Pre-Application Certification 

 
 

 Tab 2: Applicant Information Form 
 
 

 Tab 3: Development Narrative 
 
 

 Tab 4: Self Score 
 
 

 Tab 5: Site Control 
 
 

 Tab 6: Waivers 
 
 

 Tab 7: Community Revitalization 
 
 

 Tab 8: Certification of Notifications at Pre-Application Form 
 
 

 Tab 9: Elected Officials Form  
 
 

 Tab 10: Neighborhood Organizations Form 
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AApppplliiccaattiioonn  
What you will learn in this section: 

 Application delivery instructions 
 Application assembly instructions 
 How to fill out the electronic Application file 
 Required Application exhibits 
 Public viewing of Pre-Applications and Applications 

 
NOTE: 4% Tax Credit Applications for Bond Financed Developments can be submitted throughout the 
year. Submission of these Applications is based on the Bond Review Board Priority designation and the 
75-day deadlines posted on the Departments website at the following link:  
http://www.tdhca.state.tx.us/multifamily/htc/index.htm. 

Application Delivery Instructions  

Deliver To:  Multifamily Finance Division 
(overnights)  Texas Department of Housing and Community Affairs 

221 East 11th Street  
Austin, Texas 78701 

    
Regular Mail:  P.O. Box 13941 
   Austin, Texas 78711 
 

 Please note that the Applicant is solely responsible for proper delivery of the Application. Late 
deliveries will not be accepted.  

 
Competitive Application Cycle 

The Application must be received by TDHCA no later than 5:00 p.m. on Friday, March 1, 2013. 
On March 1, 2013, the Department will accept walk-in delivery, and tables will be set up in one of the 
Department’s conference rooms from 8:00 a.m. to 5:00 p.m. Department resources may not be used to 
copy, format, or assemble the Application. All required supplemental reports must be submitted 
simultaneously with the application (unless otherwise noted).  

 
Mailed or courier packages must be received by TDHCA on or before 5:00 p.m. Friday, March 1, 

2013. TDHCA shall not be responsible for any delivery failure on the part of the Applicant. If the 
Applicant chooses to use a postal or courier service to deliver the Application to TDHCA and such 
service fails to deliver the Application by the deadline, then the Application will be considered untimely 
and will not be accepted. 
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Application Assembly Instructions 

For each Application the Applicant must ensure execution of all necessary forms and supporting 
documentation, and place them in the appropriate order according to this manual. The submitted 
Application should be the electronic copy created from the Excel file, and not a scanned copy of the 
Excel or PDF file. Scanned copies of the Application are difficult to read, and slow down the process for 
staff and applicants. 

All Application materials must be submitted in electronic format only, unless specifically noted 
otherwise. The Applicant must deliver: 

 
1. One VIRUS-FREE CD-R in a protective hard plastic case containing the following: 

o the completed, active Microsoft Excel based 2013 Multifamily Uniform  Application; and 
o the completed, executed PDF copy of the 2013 Multifamily Uniform Application with all 

attachments; 
 
2. One VIRUS-FREE CD-R in a protective hard plastic case containing a complete, single 

file, searchable copy of the following 3rd party reports: 
o Phase I Environmental Site Assessment, 
o Property Condition Assessment (where applicable),  
o Appraisal (where applicable) 
o If the Market Study and/or Feasibility Study are available on March 1st, they may be 

included on the CD with all other 3rd party reports. 
 

Note: The Department will also accept one CD-R with both the Application and the Third 
Party Reports on the same disc. Staff appreciates that third party reports may come 
directly from the report provider and will also accept one third party report per disc. 
However, the entire Application (both the Excel and the PDF files), regardless of how the 
third party reports are submitted, must be included on one single disc. Tabs within the 
Application should not be separated onto separate discs. In addition, each of the two 
Application files (the Excel and PDF) should be one file; the Application should not be 
separated into more than one file. 

 
 
3. Completed hard copy of the 2013 Payment Receipt. Attach check for the correct Application 

Fee made out to “Texas Department of Housing and Community Affairs”; and  
 
4. Completed and fully executed 2013 Electronic Application Filing Agreement (ONLY 

REQUIRED IF NOT SUBMITTED AT PRE-APPLICATION).   
 
The Market Study and Site Design and Development Feasibility Report are not due to the 
Department until Monday, April 1, 2013 (for Competitive HTC Applications); however, the 
supplemental report should be submitted in the same format as described above for all 
other supplemental reports.  
 
Label the CD protective case with a standard label containing the typed-in development name, 
application number (if assigned at Pre-Application) and the Applicant’s name with email address 
to contact. If an application number has not previously been assigned or a Pre-Application was 
not submitted for the same Development Site, leave 2” above the label for a TDHCA Application 
Number label that will be added later by TDHCA. PLEASE DO NOT ATTACH ADHESIVE 
LABLE TO THE CD ITSELF. Rather, write the requested information legibly on the printed 

NOTE! 

NEW! 
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side of the CD itself with a felt-tip pen. Refer to labeling illustrations below. Double-check the 
CD to verify that it contains the properly named virus-free application files. 
 

 
 
 
 
 
 

 
CD LABELING INSTRUCTIONS FOR APPLICATION 

 
CD Case Labeling                 CD Labeling 

                 
 
 

CD LABELING INSTRUCTIONS FOR THIRD PARTY REPORTS 
(if applicable) 

 
CD Case Labeling                CD Labeling 

                 
 
 

<Application #, Development Name> 
Name of Report (Phase I ESA, Appraisal, 

etc.) 
Contact Name 
Phone Number 
Email Address 

<Application #, Development Name>
Contact Name 
Phone Number 
Email Address 

(Application # or leave 
blank for inclusion later) 

2013 Development Name
Contact Name 
Phone Number 

Email

(Application # or leave 
blank for inclusion later) 

2013 Development Name 
Name of Report (Phase I ESA) 

Contact Name 
Phone Number 

Email
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Part 1- Administrative Tabs 

 Tab 1 – Application Certification 
 
 

 Tab 2 – Certification of Development Owner 
 
 

 Tab 3 – Certification of Principal 
 
 

 Tab 4 – HOME Development Certification 
 
 

 Tab 5 – Applicant Information Page 
 
 

 Tab 6 – Development Narrative 
• Part 1- Construction Type: 
• Part 2 – Target Population: 
• Part 3 – Staff Determinations: 
• Part 4 – Narrative: 
• Part 5 – Funding Request: 
• Part 6 – Set-Aside: 
• Part 7 – Previously Awarded State and Federal Funding: 
• Part 8 – Qualified Low Income Housing Development Election:  

 
 

 Tab 7 – Self-Score (Competitive HTC Only) 

Part 2 – Development Site 

The blue colored Development Site tabs (8-15) collects all information specific to the physical 
location of the Development site.  
 

 Tab 8 – Site Information Form Part I:  
• Part 1 – Development Address:  
• Part 2 – Census Tract Information:  
• Part 3 – Educational Excellence:  
• Part 4 – Opportunity Index:  
• Part 5 – Underserved Area:  
• Part 6 – Community Revitalization:  
• Part 7 – Input other that Quantifiable Community Participation:  
• Part 8 – Site Characteristics:  
• Part 9 – Declared Disaster Area:  
• Part 10 – Resolutions:  
• Part 11 – Site Location:  
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 Tab 9 – Supporting Documentation for the Site Information Form 

• Census Tract Map -  
• School Attendance Zone Map and/school rating 
• Evidence of Underserved area –  
• Community Revitalization Plan –  
• Declared Disaster Area  

 
 

 Tab 10 – Site Information Form Part II 
 
 

 Tab 11 – Supporting Documentation from Site Information Part II 
 

• Evidence of Site Control (Readiness to Proceed- Threshold) 
o See 2013 Uniform Multifamily Rules Subchapter C, §10.204(9) for detailed 

instructions of the rules regarding site control. Be aware that the rules for scoring the 
submission of a Pre-Application are affected by site control. 

 
• Title Commitment or Title Policy  

o See 2013 Uniform Multifamily Rules Subchapter C, §10.204(10) for detailed 
instructions of the rules regarding title documents. 

 
 

 Tab 12 – Scattered Site Information 
 
 

 Tab 13 – Elected Officials 
 
 

 Tab 14 – Neighborhood Organizations Certification of Notifications (All Programs) 

Part 3- Development Financing 

 Tab 15 – Offsite Costs Breakdown  
 
 

 Tab 16 – Site Work Costs  
 
 

 Tab 17 – Development Cost Schedule  
 
 

 Tab 18 – Summary of Sources and Uses of Funds  
 
 

 Tab 19 – Home Applications-Financial Capacity and Construction Oversight 
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 Tab 20 – Matching Funds 
 
 

 Tab 21 – Financing Narrative & Term Sheets (Pt 3- Narrative & Term Sheets) This is a new 
form that includes Selection Criteria sections related to financing and the narrative of the 
Development’s finance plan. 

• Part 1 – Commitment of Development Funding by Unit of General Local 
Government (UGLG) (HTC Applications only) 

• Part II – Financial Feasibility (HTC Applications only) 
• Part 3 – Leveraging of Private, State, and Federal Resources (HTC Applications 

only) 
• Part 4 – Financing Narrative (All Applications) 

 
 

 Tab 22 – Supporting Documents/Term Sheets  
 
 

 Tab 23 – 15 Year Pro Forma  
 
 

 Tab 24 – Annual Operating Expenses  
 
 

 Tab 25 – Utility Allowances  
 
 

 Tab 27 – Rent Schedule 
• Gross Rent cannot exceed the HUD maximum rent limits unless documentation of 

project-based rental assistance is provided.  
• The unit mix and net rentable square footages must be consistent with the site plan and 

architectural drawings. 
• If any non-rental income is included, describe the source(s) of the income. “Misc” 

income is not an acceptable description.  
• If the Development includes loft/efficiency Units, label these Units as “0” bedrooms as 

provided in the drop-down list.  
• If applying for TDHCA HOME funds the column titled “HOME Unit Designation 

(Rent/Inc)” also includes the Income level required for each HOME Unit designation. 
• 4% Tax-Exempt Bond Developments ONLY. 
• Cost of Development per Square Foot (Competitive HTC ONLY): 

 

Part 4-  Development Activities 

 Tab 28 – Building/Unit Type Configuration  
• Part 1 – Specifications and Amenities –  
• Part 2 – Building/Unit Type –  

 
 Tab 29 – Architectural Drawings 

• Site Plan  

NEW 
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• Building Floor Plans  
• Unit Floor Plans  
• Building Elevations  

 
 Tab 30 – Development Activities –  

• Part 1 – Size and Quality of Units (competitive HTC applications only) 
• Part 2 – Income Levels of Tenants (competitive HTC applications only) 
• Part 3 – Rent Levels of Tenants (competitive HTC applications only) 
• Income Levels of Tenants & Rent Levels of Tenants Worksheet  
• Part 4 – Tenant Services (competitive HTC applications only) 
• Part 5 – Tenant Populations with Special Housing Needs (competitive HTC 

applications only) 
• Part 6 – Pre-Application Participation (competitive HTC applications only) 
• Part 7 – Extended Affordability or Historic Preservation (competitive HTC 

applications only) 
• Part 8 – Right of First Refusal (competitive HTC applications only) 
• Part 9 – Development Size (competitive HTC applications only) 
• Part 10 – Common Amenities (ALL Multifamily Applications) 
• Part 11 – Unit Requirements (ALL Multifamily Applications) 
• Part 12 – Tenant Supportive Services (NOT applicable to competitive HTC 

Applications) 
• Part 13 – Development Accessibility Requirements (ALL Multifamily Applications) 

 
 Tab 31 – Acquisition and Rehabilitation Information  

• Part 1 – At-Risk Set-Aside (Competitive HTC Developments applying under the At-
Risk Set-Aside ONLY)  

• Part 2 – Existing Development Assistance on Housing Rehabilitation Activities 
 

• Part 3 – Lead Based Paint (HOME Applications Only).  
 

 Tab 32 – Occupied Rehabilitation Developments  

Part 5 – Development Organization 

 Tab 33 – Sponsor Characteristics –  
 
 

 Tab 34 – Applicant and Developer Ownership Charts 
 
 

 Tab 35 – List of Organizations and Principals 
 
 

 Tab 36 – Previous Participation and Background Certification 
 
 

 Tab 37 – Nonprofit Participation 
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  Tab 38 – Nonprofit Support Documentation – 

 
 

 Tab 39 – Development Team Members 
 
 

 Tab 40 – HOME Management Plan Certification (HOME Applicants only) 
 
 

 Tab 41 – Architect Certification 
 
 

 Tab 42 –Experience Certificate 
• DUNS Number and CCR Documentation (HOME Applications Only) 
• Davis Bacon Labor Standards (HOME Applications Only) 
• Affirmative Marketing Plan (HOME Applications Only) 

 
 

 Tab 43 – 9% Applicant Credit Limit Documentation and Certification 
 

Part 6 – Third Party Reports 

 
All third party reports must be submitted in their entirety by the deadline specified below. Incomplete 
reports will result in termination of the application. Reports should be submitted in a searchable electronic 
copy in the format of a single file containing all of the required information and conform to Subchapter D 
of the Uniform Multifamily Rules. Exhibits should be clearly bookmarked. 
 
The 2013 Multifamily Housing Application form consists of six (6) sections. Complete all applicable 
sections. Those cells in which require entry are highlighted yellow. Some of the required information for 
this form has been entered in a previous tab and will auto fill here as applicable. Please review and ensure 
all information is accurate. Remember to include any supporting documentation. 
 

 Tab 44 – Third Party: The required Environmental Site Assessment (ESA) must be submitted 
to the Department no later than 5pm CST on March 1, 2013. 

• The required Market Analysis must be submitted to the Department no later than 5pm 
CST on April 1, 2013. 

• If applicable, the Property Condition Assessment (PCA) must be submitted to the 
Department no later than 5pm CST on March 1, 2013. 

• If applicable, the Appraisal must be submitted to the Department no later than 5pm CST 
on March 1, 2013. 

• If applicable, the Site Design and Development Feasibility Report must be submitted 
to the Department no later than 5pm CST on April 1, 2013 
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PUBLIC VIEWING OF PRE-APPLICATIONS AND APPLICATIONS 

The Department will allow the public to view any Pre-Applications or Applications that have 
been submitted to the Department in an electronic format.  These electronic versions will be available 
within approximately two weeks of the close of the Application Acceptance Period.  An Applicant may 
request via an open records request an electronic copy between the hours of 8:00 A.M. and 5:00 P.M. 
Monday through Friday.  There may be an associated cost with requesting this information.  To submit an 
open records request or to coordinate the viewing of a Pre-Application or Application please contact 
Misael Arroyo in the Multifamily Finance Division at Misael.arroyo@tdhca.state.tx.us. 

 
 
 

Areas of Difficulty Experienced by Applicants to the Tax Credit Program 

To provide you as much information as possible concerning the tax credit program, the Department will 
cover some of the typical areas in the program that have given previous applicants difficulty.  
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22001133  HHTTCC  RReeffeerreennccee  MMaannuuaall  
2013 HOUSING TAX CREDIT SITE DEMOGRAPHICS CHARACTERISTICS REPORT 

The 2013 HTC Site Demographics Characteristics Report can be found at the following link: 
 
http://www.tdhca.state.tx.us/multifamily/applications.htm 

 

2013 LIST OF DECLARED DISASTER AREAS 

 

2013 LIST OF QUALIFIED CENSUS TRACTS 

A complete list of Qualified Census Tracts can be found at the following website: 
http://qct.huduser.org/tables/1statetable.odb?statefp=48.0&DDAYEAR=2012 
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BOARD ACTION REQUEST 

MULTIFAMILY FINANCE DIVISION 
NOVEMBER 13, 2012 

 
Presentation, Discussion, and Possible Action on orders adopting the repeals of 10 TAC Chapter 
1, Administration, Subchapter A, General Policies and Procedures, §1.1, Definitions and 
Amenities for Housing Program Activities; Chapter 53, HOME Program Rules, Subchapter A, 
General, Subchapter B, Availability of Federal Funds, Application Requirements, and Review 
and Award Procedures; Subchapter H, Multifamily (Rental Housing) Development (MFD) 
Program Activity; and Subchapter I, Community Housing Development Organization (CHDO); 
and orders adopting new 10 TAC Chapter 10, Uniform Multifamily Rules, Subchapter A, 
General Information and Definitions; Subchapter B, Site and Development Restrictions and 
Requirements; Subchapter C, Application Submission Requirements, Ineligibility Criteria, Board 
Decisions and Waiver of Rules; and Subchapter G, Fee Schedule, Appeals, and Other Provisions 
and directing their publication in the Texas Register. 
 

RECOMMENDED ACTION 
 

WHEREAS, the Department’s Governing Board approved organizational 
changes on April 12, 2012, of which a key component was the consolidation of 
multifamily program activities into the Multifamily Finance Division 
establishing greater consistency and efficiency among all multifamily programs; 
and 

 
WHEREAS, the current Definitions and Amenities for Housing Program 
Activities rule has been expanded to include general requirements associated 
with all of the Department’s multifamily funding sources; and 
 
WHEREAS, the proposed Uniform Multifamily Rules were presented and 
approved at the September 6, 2012 Board meeting for publication in the Texas 
Register to obtain public comment; and 
 
WHEREAS, the public comment period ended on October 22, 2012, and the 
comment summary and staff responses are provided herein; 

 
NOW, therefore, it is hereby  
 
RESOLVED, that the final order adopting the repeal of 10 TAC Chapter 1, 
Administration, Subchapter A, General Policies and Procedures, §1.1, Definitions 
and Amenities for Housing Program Activities; Chapter 53, HOME Program 
Rules, Subchapter A, General, Subchapter B, Availability of Federal Funds, 
Application Requirements, and Review and Award Procedures; Subchapter H, 
Multifamily (Rental Housing) Development (MFD) Program Activity; and 
Subchapter I, Community Housing Development Organization (CHDO); and final 
order adopting the new Uniform Multifamily Rules, 10 TAC Chapter 10, 
Subchapters A, B, C, and G are hereby ordered and approved, together with the 
preambles presented to this meeting, for publication in the Texas Register. 



 
FURTHER RESOLVED, that the Executive Director and his designees be and 
each of them hereby are authorized, empowered, and directed, for and on behalf 
of the Department, to cause the repeal and new Uniform Multifamily Rules, 
together with the preambles in the form presented to this meeting, to be published 
in the Texas Register and in connection therewith, make such non-substantive 
technical corrections as they may deem necessary to effectuate the foregoing. 
 

BACKGROUND 
 
The Board approved the proposed Uniform Multifamily Rules at the September 6, 2012 Board 
meeting to be published in order to receive public comment. In keeping with the requirements of 
the Administrative Procedures Act, staff has reviewed all comments received and provided a 
reasoned response to each comment. Staff has listed the areas below that received the most 
comment.  
 

1. §10.101(a)(2) – Subchapter B – Mandatory Site Characteristics 
2. §10.101(a)(3) – Subchapter B – Undesirable Site Features 
3. §10.101(a)(4) – Subchapter B – Undesirable Area Features 
4. §10.101(b)(5) – Subchapter B – Common Amenities 
5. §10.101(b)(6) – Subchapter B – Unit Amenities 

 
 
 
 
 
 
 
 
 

(the rest of this page intentionally left blank) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Attachment A:  Preamble, Reasoned Response, and New Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts new 10 
TAC Chapter 10, Uniform Multifamily Rules, Subchapter A, §§10.1 – 10.4 concerning General 
Information and Definitions.  Sections 10.3 and 10.4 are adopted with changes to the text as 
published in the September 21, 2012 issue of the Texas Register (37 TexReg 7342). Sections 
10.1 and 10.2 are adopted without changes and will not be republished. 
 
REASONED JUSTIFICATION.  The Department finds that the adoption of the sections will 
result in a more consistent approach to governing multifamily activity and to the awarding of funding or 
assistance through the Department and to minimize repetition..   
 
SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMENDATIONS.  
 
The comments and responses include both administrative clarifications and corrections to the 
Uniform Multifamily Rule based on the comments received. After each comment title, numbers 
are shown in parentheses. These numbers refer to the person or entity that made the comment as 
reflected at the end of the reasoned response. If comment resulted in recommended language 
changes to the proposed Uniform Multifamily Rule as presented to the Board in September, such 
changes are indicated. Public comments were accepted through October 22, 2012 with comments 
received from (11) Claire Palmer, (13) Cynthia Bast, Locke Lord, (19) Benjamin Farmer, Rural 
Rental Housing Association, (43) David Mark Koogler, Mark-Dana Corporation, (52) Barry 
Palmer, Coats Rose, (65) Janine Sisak, JSA Development Company, (66) Texas Association of 
Affordable Housing Providers.   
 
1. §10 – General Comments – (43) 
COMMENT SUMMARY:  Commenter (43) noted the 2012 QAP and the 2012 Definitions and 
Amenities for Housing Program Activities as well as the published proposed 2013 QAP and 
Uniform Multifamily Rules have provisions that increase the cost of affordable housing 
unnecessarily as evidenced by the following: requiring a minimum rehabilitation amount of 
$25,000 per unit; requiring an increased number of required amenities for larger projects and for 
rehabilitation developments, requiring numerous tenant services, requiring a detailed civil 
engineering feasibility study and requiring sites to be within a certain radius of the development 
which increases the cost of the land and increases the likelihood of neighborhood opposition. 
 
STAFF RESPONSE: Staff recognizes that the development of affordable housing can be costly, 
but all of the costs mentioned by commenter (43) are associated with items that are important 
either to the development process (third party reports) or to the finished product (amenities and 
services) and the households who live in them. Staff notes that changes are recommended in 
Subchapter C as it relates to the civil engineer feasibility study as a result of public comment that 
will hopefully result in reduced costs associated with this report, in particular.  Staff recommends 
no change based on this comment. 
 
2. §10.3 – Subchapter A – Definitions - General Comments – (13) 
COMMENT SUMMARY:  Commenter (13) stated that throughout the definitions multiple 
terms are used for the same definition, e.g. “Commitment (also referred to as Contract);” 
however, this section does not include a cross-reference definition for the word “Contract.”  
Commenter (13) recommended establishing one working definition for each term throughout the 



rules or for those terms that use multiple defined words, establishing a cross-referencing system 
in the Definitions.   
 
STAFF RESPONSE: Staff agrees with commenter (13) and recommends cross-reference 
definitions where appropriate.  
 
3. §10.3(a)(2) – Subchapter A – Definitions – Administrative Deficiencies (13) 
COMMENT SUMMARY:  Commenter (13) questioned whether the definition should also 
include a reference to omissions and whether it should be clear that the administrative deficiency 
process does not apply to the underwriting process.  Commenter (13) recommended the 
following revision to the definition: 

“Administrative Deficiencies--Information requested by the Department staff that 
is required to clarify or correct one or more inconsistencies or omissions in an 
Application that in the Department staff’s reasonable judgment, may be cured by 
supplemental information or explanation which will not necessitate a substantial 
reassessment or re-evaluation of the Application. Administrative Deficiencies 
may be issued at any time while the Application or Contract is under 
consideration by the Department, including at any time while reviewing 
performance under a Contract, processing documentation for a Commitment of 
Funds, closing of a loan, processing of a disbursement request, close-out of a 
Contract, or resolution of any issues related to compliance, but excluding real 
estate analysis and underwriting.” 

 
STAFF RESPONSE: Staff believes including the word “omissions” as recommended by 
commenter (13) would allow for the submission of material information that may affect, for 
competitive HTC applications, the scoring of the application as well as point deductions 
associated with §11.9(f) of the QAP.  Staff maintains that substantially complete applications 
should be submitted and the review of those applications should consist of clarifications or 
inconsistencies that do not rise to the level of being material in nature.  Moreover, the 
Administrative Deficiency process will be applicable to issues related to real estate analysis and 
underwriting.  Staff recommends the following revision to this definition: 
 

“Administrative Deficiencies--Information requested by the Department staff that 
is required to clarify or correct one or more inconsistencies or to provide non-
material missing information in an Application that, in the Department staff’s 
reasonable judgment, may be cured by supplemental information or explanation 
which will not necessitate a substantial reassessment or re-evaluation of the 
Application. Administrative Deficiencies may be issued at any time while the 
Application or Contract is under consideration by the Department, including at 
any time while reviewing performance under a Contract, processing 
documentation for a Commitment of Funds, closing of a loan, processing of a 
disbursement request, close-out of a Contract, or resolution of any issues related 
to compliance.” 

4. §10.3(a)(4) – Subchapter A – Definitions – Affordability Period (13) 
COMMENT SUMMARY:  Commenter (13) recommended this definition also include a 
reference to a deed in lieu of foreclosure and offered the following revision: 



“Affordability Period--….The term of the Affordability Period shall be imposed 
by the LURA or other deed restriction and may be terminated upon foreclosure or 
deed in lieu of foreclosure….” 

STAFF RESPONSE:  Staff agrees with the proposed revision by commenter (13) and 
recommends the amended language.  
 
5. §10.3(a)(8) – Subchapter A – Definitions – Bedroom (11) 
COMMENT SUMMARY:  Commenter (11) questioned whether the den has to have a door. 
 
STAFF RESPONSE: Bedroom is a defined term, but den is not. Accordingly, a den (since it is 
not defined) may or may not have a door. However, if a den does have a door and can reasonably 
function as a bedroom and meets the definition of bedroom (has a window, closet, etc.), then it 
will be considered a bedroom. Staff may require that the LURA for such a development specify 
the number of bedrooms per unit to provide clarity with respect to the maximum rents applicable 
to each unit.  Staff recommends no change based on this comment. 
 
6. §10.3(a)(10) – Subchapter A – Definitions – Building Costs (11) 
COMMENT SUMMARY:  Commenter (11) noted the use of the term “vertical construction” 
in this definition limits the costs more than what was intended. 
 
STAFF RESPONSE:  It was intended for this definition to include the “sticks and bricks” or 
direct construction costs, whether eligible or ineligible. The term is not meant to encompass all 
eligible costs or site work, off-site work, indirect (“soft”) costs, contingency, or contractor fees.   
Staff recommends no change based on this comment. 
 
7. §10.3(a)(22) – Subchapter A – Definitions – Compliance Period (13) 
COMMENT SUMMARY:  Commenter (13) noted that throughout the rules it isn’t always 
clear which requirements apply to which program and suggested the following change to the 
definition for clarity: 

“Compliance Period--With respect to a building financed by Housing Tax Credits, 
the period of fifteen (15) taxable years, beginning with the first taxable year of the 
credit period pursuant to §42(i)(1) of the Code.”  

 
STAFF RESPONSE: Staff agrees with the suggested revision by commenter (13) and 
recommends the amended language. 
 
8. §10.3(a)(23) – Subchapter A – Definitions – Continuously Occupied (13) 
COMMENT SUMMARY:  Commenter (13) stated the reference to the “same household” in 
this definition is unclear as to how life events such as births and deaths affect whether a 
household fits within the definition. 
 
STAFF RESPONSE: This term is used in the actual use method for utility allowances. If a 
household moves out and an entirely new household moves in, the unit would not be considered 
continuously occupied. Staff recommends no change based on this comment. 
 
 
 



9. §10.3(a)(24) – Subchapter A – Definitions – Control (11) 
COMMENT SUMMARY:  Commenter (11) noted this definition says that control can be as 
little as 10% ownership; however, for purposes of the prior year QAP it was not allowed to 
constitute control.  Commenter (11) requested clarification on whether such percentage of 
ownership will still constitute control and further questioned what is meant by the phrase 
“indirectly manage.”  
 
STAFF RESPONSE: The issue that arose last year dealt with usage of the term controlling 
interest rather than simply “control” and had to be read in reference to the statute related to the 
Nonprofit Set-Aside. Staff has adjusted the language to clarify the specific ownership 
requirement in that section. To indirectly manage means to manage via some intervening or 
interposed instrumentality or person.  Staff recommends no change based on this comment. 
 
10. §10.3(a)(30) – Subchapter A – Definitions – Developer (11) 
COMMENT SUMMARY:  Commenter (11) questioned whether this definition should also 
include the 20% consultant fee on nonprofit applications. 
 
STAFF RESPONSE: As currently recommended, consulting fees are part of developer’s fee 
and a consultant earning 20% of the developer fee would qualify as a developer.  Staff 
recommends no change based on this comment. 
 
11. §10.3(a)(33) – Subchapter A – Definitions – Development Consultant (13) 
COMMENT SUMMARY:  Commenter (13) indicated the duties of a Development Consultant 
are described to include activities that are not includable in eligible basis (e.g. work on the tax 
credit application), yet other portions of the rules and the application forms reflect the 
Development Consultant receiving a portion of the Development Fee.  To the extent such 
consultants are performing non-eligible activities, they should be paid a fee separate and above 
the Development Fee and while such amount could be measured based upon a percentage of the 
Development Fee, it should not actually be paid out of the Development Fee. 
 
STAFF RESPONSE: Staff believes that consultant’s fees are paid for work that is generally 
performed by a developer and that such fees should directly reduce the allowable Development 
Fee that can be paid to other parties, such as the Developer. The classification of such fees as 
eligible or ineligible is an issue to resolve with the legal and accounting professionals involved in 
a transaction.  Staff recommends no change based on this comment. 
 
12. §10.3(a)(35) – Subchapter A – Definitions – Development Team (11) 
COMMENT SUMMARY:  Commenter (11) questioned the expansion of this definition in the 
published draft.  Specifically, whether it is sufficient to be part of the Development Team and 
play “a role” and exactly how much of a role needs to be played.  Commenter (11), by way of 
example, stated if this meant one needed to check that all subcontractors or vendors are in 
compliance with the Department. 
 
STAFF RESPONSE: Staff did not propose any changes to this definition in the published draft 
over the prior year.  As written, the rule does not require that applicants check compliance status 
of every member of the Development Team.  Those individuals and entities identified on the 
previous participation exhibits are who will be captured as part of such review. The definition is 
not intended to capture subcontractors but all professionals paid directly by the development 
owner.   Staff recommends no change based on this comment. 



 
13. §10.3(a)(43) – Subchapter A – Definitions – Existing Residential Development (11) 
COMMENT SUMMARY:  Commenter (11) questioned if there was one unit in a building is 
residential and the rest is used for something else would qualify.   
 
STAFF RESPONSE: Although this scenario was not contemplated in the rule, as it is currently 
drafted more than one unit would be necessary to meet the definition.  Staff recommends no 
change based on this comment. 
 
14. §10.3(a)(46) – Subchapter A – Definitions – General Contractor (11), (13) 
COMMENT SUMMARY:  Commenter (11) stated there are many nonprofits that serve as the 
General Contractor to get the tax exemption and then subcontract the work to a contractor and 
further questioned whether this is still allowed.  Commenter (13) suggested clarifying this 
definition in order to identify when a Person fits within the definition of a prime subcontractor 
and, therefore, is equivalent to the General Contractor.  Moreover, commenter (13) indicated that 
subparagraph (C) seems to have been randomly inserted.  The following revisions were 
recommended:  

“General Contractor (including “Contractor”)--One who contracts for the 
construction or rehabilitation of an entire Development, rather than a portion of 
the work. The General Contractor hires subcontractors, such as plumbing 
contractors, electrical contractors, etc., coordinates all work, and is responsible for 
payment to the subcontractors. A Pprime subcontractors will also be treated as a 
General Contractor, and any fees payable to the prime subcontractor will be 
treated as fees to the General Contractor, if any of the criteria in the scenarios 
described in subparagraphs (A) and (B) of this paragraph are true (in which case, 
such subcontractor fees will be treated as fees to the General Contractor):  

(A) any subcontractor, material supplier, or equipment lessor receiving more than 
50 percent of the contract sum in the construction contract is subcontracted to one 
subcontractor, material supplier, or equipment lessor ("will be deemed a prime 
subcontractors"); or  

(B) if more than 75 percent of the contract sum in the construction contract is 
subcontracted to three or lessfewer subcontractors, material suppliers, and 
equipment lessors, such parties will be deemed  ("prime subcontractors"); or 

 (C) the General Contractor has less than seven (7) subcontractors.” 

STAFF RESPONSE: Staff agrees with commenter and recommends the following 
amendments: 
 

“(496) General Contractor (including “Contractor”)--One who contracts for the 
construction or rehabilitation of an entire Development, rather than a portion of 
the work. The General Contractor hires subcontractors, such as plumbing 
contractors, electrical contractors, etc., coordinates all work, and is responsible for 
payment to the subcontractors. A Pprime subcontractors will also be treated as a 
General Contractor, and any fees payable to the prime subcontractor will be 
treated as fees to the General Contractor, if any of the criteria in the scenarios 
described in subparagraphs (A) and (B) of this paragraph are true (in which case, 
such subcontractor fees will be treated as fees to the General Contractor):  



(A) any subcontractor, material supplier, or equipment lessor receiving more than 
50 percent of the contract sum in the construction contract is subcontracted to one 
subcontractor, material supplier, or equipment lessor ("will be deemed a prime 
subcontractors"); or  

(B) if more than 75 percent of the contract sum in the construction contract is 
subcontracted to three or less fewer subcontractors, material suppliers, and 
equipment lessors, such parties will be deemed ("prime subcontractors"); or 

 (C) the General Contractor has less than seven (7) subcontractors.” 

 
15. §10.3(a)(49) – Subchapter A – Definitions – Governmental Entity (11) 
COMMENT SUMMARY:  Commenter (11) requested clarification on whether this definition 
includes quasi-governmental entities such as housing authorities. 
 
STAFF RESPONSE:  The definition could include a public housing authority. It should be 
noted that this term is not used in the QAP under Commitment of Funding from a Unit of 
General Local Government and that there are specific qualifications that need to be met in order 
for entities to qualify for points under that scoring item.  Staff recommends no change based on 
this comment. 
 
16. §10.3(a)(53) – Subchapter A – Definitions – Guarantor (11) 
COMMENT SUMMARY:  Commenter (11) questioned why this definition does not include 
the construction guarantor. 
 
STAFF RESPONSE:  The construction guarantor was specifically excluded from this definition 
as it was intended to capture the entity responsible for the development in the long term. 
Construction guarantees generally serve a different more limited purpose that is not intended to 
be captured where the term Guarantor is used in the rules.   Staff recommends no change based 
on this comment. 
 
17. §10.3(a)(56) – Subchapter A – Definitions – Historically Underutilized Businesses (13), 
(43) 
COMMENT SUMMARY:  Commenter (13), (43) suggested limited liability companies be 
included in this definition which are common forms of ownership for a HUB. 
 
STAFF RESPONSE:  Staff agrees with the suggested revision provided by commenter (13) and 
(43) and recommends the amended language. 
 
18. §10.3(a)(58) – Subchapter A – Definitions – Housing Credit Allocation (13) 
COMMENT SUMMARY:  Commenter (13) noted this definition refers to “this chapter” and 
then to “Chapter 10” and questioned that since this definition is in Chapter 10 whether it should 
read “this subchapter” instead. 
 
STAFF RESPONSE: Staff recommends the following clarification to this definition: 

“Housing Credit Allocation--An allocation of Housing Tax Credits by the 
Department to a Development Owner for a specific Application in accordance 
with the provisions of this chapter and Chapter 1110 of this title (relating to 
Uniform Multifamily RulesQualified Allocation Plan).”  



 
19. §10.3(a)(59) – Subchapter A – Definitions – Housing Credit Allocation Amount (13) 
COMMENT SUMMARY:  Commenter (13) recommended the following revision to this 
definition: 

“Housing Credit Allocation Amount--With respect to a Development or a 
building within a Development, the amount of Housing Tax Credits the 
Department determines to be necessary for the financial feasibility of the 
Development and its viability as a Development throughout the affordability 
period and which the Board allocates to the Development.” 

 
STAFF RESPONSE: Staff agrees with the suggested revision and recommends the amended 
language. 
 
20. §10.3(a)(64) – Subchapter A – Definitions – Low-Income Unit (13) 
COMMENT SUMMARY:  Commenter (13) noted this definition refers to an income eligible 
household “as defined by the Department”; however, it does not tell the reader where or how the 
Department defines income eligible households.  Commenter (13) suggested this definition be 
clarified. 
 
STAFF RESPONSE: Staff recommends the following revision to this definition: 
 

Low-Income Unit--A Unit that is intended to be restricted for occupancy by an 
income eligible household, as defined by the Department, utilizing its published 
income limits. 

 
21. §10.3(a)(68) – Subchapter A – Definitions – Market Rent (13) 
COMMENT SUMMARY:  Commenter (13) stated this definition refers to rents “determined 
after adjustments are made”; however, what is meant by adjustments is unclear and requested 
clarification. 
 
STAFF RESPONSE: Staff agrees that clarification is needed and recommends the following 
revision: 

“Market Rent--The achievable rent for a particular Comparable Unit determined 
by the Market Analyst or Underwriter for a unit without rent and income 
restrictions after adjusting adjustments are made to actual rents charged by 
owners of on Comparable Units for differences in net rentable square footage, 
functionality, overall condition, location, age, unit amenities, utility structure and 
common area amenities.on properties without rent and income restrictions.” 

 
22. §10.3(a)(69) – Subchapter A – Definitions – Material Deficiency (11) 
COMMENT SUMMARY:  Commenter (11) noted this definition seems very subjective. 
 
STAFF RESPONSE:  While an application may be considered ineligible based on Material 
Deficiencies and the definition thereof, the rules allow an applicant the ability to pursue the 
appeals process as outlined in §10.902 of the Uniform Multifamily Rules. Further clarification of 
what constitutes a Material Deficiency may not encompass the universe of possibilities that the 



current definition is intended to encompass.  Staff recommends no change based on this 
comment. 
 
23. §10.3(a)(85) – Subchapter A – Definitions – Principal (11) 
COMMENT SUMMARY:  Commenter (11) stated that 10% ownership interest alone, without 
also being an officer, should not make someone a principal. 
 
STAFF RESPONSE:  Staff disagrees with commenter (11). This definition is used for purposes 
of previous participation reviews, in which case the Department wants to ensure that all persons 
and entities with 10% or more ownership are reviewed for previous compliance issues.  Staff 
recommends no change based on this comment. 
 
24. §10.3(a)(93) and (94) – Subchapter A – Definitions – Qualified Nonprofit Organization 
and Qualified Nonprofit Development (13) 
COMMENT SUMMARY:  Commenter (13) stated the word “qualified nonprofit organization” 
is used throughout the rules, both capitalized and non-capitalized and further noted that what 
constitutes a qualified nonprofit organization under Section 42 of the Code and what constitutes 
a qualified nonprofit organization for the purposes of the non-profit set-aside under Chapter 2306 
are different.  According to commenter (13), the Department’s use of the term interchangeably 
could have a detrimental effect on certain nonprofit organizations; specifically noting that a 
nonprofit organization does not need to meet the criteria of Chapter 2306 in order to participate 
in the right of first refusal process.  Commenter (13) recommended the Department review the 
instances in which the term “qualified nonprofit organization” is used to ensure each usage 
incorporates only those restrictions that are applicable in that particular instance. 
 
STAFF RESPONSE: Staff agrees with this comment and recommends the following revision to 
the definition: 

(10193) Qualified Nonprofit Organization--An organization that meets the 
requirements of Section 42(h)(5)(c) of the Code for all purposes, and for an 
allocation in the nonprofit set-aside or subsequent transfer of the property, meets 
the requirements of Texas Government Code §2306.6706 and §2306.6729, and 
§42(h)(5) of the Code. and is seeking Competitive Housing Tax Credits.  

 
25. §10.3(a)(96) – Subchapter A – Definitions – Reconstruction (11) 
COMMENT SUMMARY:  Commenter (11) questioned if one building in a development is 
demolished how much would have to be rebuilt. 
 
STAFF RESPONSE: Staff recommends the following clarifying language: 
 

“(10496) Reconstruction--The demolition of one or more residential buildings in 
an Existing Residential Development and the re-construction of an equal number 
of units or less on the Development Site.  At least one unit must be reconstructed 
in order to qualify as Reconstruction.” 

 
 
 



26. §10.3(a)(97) – Subchapter A – Definitions – Rehabilitation (11) 
COMMENT SUMMARY:  Commenter (11) questioned whether rehabilitation and 
reconstruction are now the same thing. 
 
STAFF RESPONSE: State statute treats Reconstruction as a type of Rehabilitation activity. 
However, Rehabilitation can encompass the repair of an existing building, which does not 
constitute Reconstruction.  Staff recommends no change based on this comment. 
 
27. §10.3(a)(99)(B) – Subchapter A – Definitions – Relevant Supply (13) 
COMMENT SUMMARY:  Commenter (13) suggested further clarification is needed for the 
phrase “that may not have been presented to the Board for decision.” 
 
STAFF RESPONSE:  Staff agrees and recommends the following revision: 

“Relevant Supply--The supply of Comparable Units in proposed and Unstabilized 
Developments targeting the same population including:  

(B) Comparable Units in another proposed development within the PMA with a 
priority Application over the subject, based on the Department's evaluation 
process described in §10.201(a)(6) of this chapter (relating to Procedural 
Requirements for Application Submission) that may not yet have been presented 
to the Board for consideration of approvaldecision…;”  

 
28. §10.3(a)(101) – Subchapter A – Definitions – Right of First Refusal (11), (13), (52) 
COMMENT SUMMARY:  Commenter (11) asked if there was a way to designate one entity 
that has the right of first refusal.  Commenter (13) and (52) suggested this definition reflect that a 
right of first refusal can also be provided to a governmental agency to maintain consistency with 
law.  Commenter (52) suggested the following revision: 
 

“Right of First Refusal--An Agreement to provide a right to purchase the Property 
to a nonprofit or tenant organization Qualified ROFR Organization with priority 
to that of any other buyer at a price whose formula is prescribed in the LURA.” 

 
Commenter (52) further suggested adding the following as a defined term in this section: 
 

“Qualified ROFR Organization--Defined as: 
(1) qualified nonprofit that meets the requirements of Section 42(h)(5) of  
the Code,  
(2) a government agency,  
(3) a tenant organization, or  
(4) tenants.” 

STAFF RESPONSE: Staff disagrees with the recommendation by commenter (13) and (52).  
Texas Government Code, 2306.6726 only includes qualified nonprofit organizations and tenant 
organizations as receiving the benefit of a right of first refusal.  While Texas Government Code, 
2306.6727 allows the board to develop rules to allow the department to also purchase property 
via the right of first refusal process, the TDHCA has not yet developed such a program.  There is 
no other provision in state statute for the right of first refusal to extend to any other government 
entity.   In response to commenter (11), such provision currently exists in Appendix D(v) of the 
LURA and has since 2009.  Staff recommends no change based on these comments. 



 
29. §10.3(a)(102) – Subchapter A – Definitions – Rural Area (19) 
COMMENT SUMMARY:  Commenter (19) requested clarification on this definition and 
suggested that any Section 515 development should be considered rural and therefore receive the 
30% boost in eligible basis, even if the location has become within urban or exurban areas as a 
result of growth.  Commenter (19) suggested that so long as the development retains USDA 
financing it should be considered rural for at-risk tax credit purposes as it is for USDA and 
GNMA purposes and further recommends that the area needs to be less than 50,000 population 
and/or eligible for USDA funding, specifically the retention of a Section 514 or 515 loan.   
 
STAFF RESPONSE: Classification as a Rural Area does not have a relationship to the type of 
financing associated with a development. Staff does not believe state statute provides discretion 
to refine the definition further. Staff will provide a list on its website of those areas determined to 
be urban or rural based on the statutory definition in the release of the 2013 Site Demographics 
Characteristics Report.  Staff recommends no change based on this comment. 
 
30. §10.3(a)(106) – Subchapter A – Definitions – Site Work (66) 
COMMENT SUMMARY:  Commenter (66) recommended this definition in the development 
cost schedule be carved out of site work and placed into a new category defined as “site amenity 
costs” and include all non-site work items such as pools, fencing, landscaping, sport courts and 
playground areas. 
 
STAFF RESPONSE: Staff agrees with the suggestion and recommends the following revision. 
These site amenity costs shall be separated into a distinct section in the development cost 
schedule included within the application. 

“Site Work--Materials and labor for the horizontal construction generally 
including excavation, grading, paving, and underground utilities., fencing, pools 
and landscaping.” 

31. §10.3(a)(109) – Subchapter A – Definitions – Supportive Housing (65) 
COMMENT SUMMARY:  Commenter (65) suggested the following revision to this definition 
to account for Tax Exempt Bond Developments that may not otherwise meet all the current 
requirements: 
 

“Supportive Housing--Residential rental developments intended for occupancy by 
individuals or households in need of specialized and specific non-medical services 
in order to maintain independent living. Supportive housing developments 
generally require established funding sources outside of project cash flow and are 
proposed and expected to be debt free or have no foreclosable or noncash flow 
debt, unless the development is a Tax Exempt Bond Development with a project 
based rental assistance contract that assures a contract rent for a majority of the 
units, in which case the Development is treated as Supportive Housing under all 
chapters of the Uniform Multifamily Rules, except Subchapter D – Underwriting 
and Loan Policies. The services offered generally address special attributes of 
such populations as Transitional Housing for homeless and at risk of 
homelessness, persons who have experienced domestic violence or single parents 
or guardians with minor children.” 



STAFF RESPONSE:  Staff agrees with the suggested revision and recommends the amended 
language. 
 
32. §10.3(a)(114) – Subchapter A – Definitions – Third Party (13) 
COMMENT SUMMARY:  Commenter (13) suggested this defines the general contractor as 
someone who is not a third party; however, while a general contractor is sometimes related to the 
applicant, that is not always the case and a general contractor can be an unaffiliated third party.  
Moreover, commenter (13) recommended use of the word “related party” be removed due to its 
complexity and suggested the Department should only use such term in the context actually 
required by Chapter 2306; otherwise the defined term “affiliate” would be adequate. 
 
STAFF RESPONSE: Staff agrees with the suggested revision and recommends the amended 
language. 
 
33. §10.3(a)(116) – Subchapter A – Definitions – Transitional Housing (52) 
COMMENT SUMMARY:  Commenter (52) suggested this definition be clarified so that 
ownership can be in the form of a tax credit partnership and recommended the following change: 

“Transitional Housing--A Supportive Housing development that includes living 
Units with more limited individual kitchen facilities and is: 

(A) used exclusively to facilitate the transition of homeless individuals and those 
at-risk of becoming homeless, to independent living within 24 months; and  

(B) is owned by a Development Owner that includes a governmental entity or a 
qualified non-profit which provides temporary housing and supportive services to 
assist such individuals in, among other things, locating and retaining permanent 
housing.  The limited kitchen facilities in individual Units must be appropriately 
augmented by suitable, accessible shared or common kitchen facilities.” 

STAFF RESPONSE: Staff agrees with the suggested revision and recommends the amended 
language. 
 
34. §10.3(a)(120) – Subchapter A – Definitions – Unit of General Local Government (11) 
COMMENT SUMMARY:  Commenter (11) requested clarification on whether this definition 
includes quasi-governmental entities, such as housing authorities. 
 
STAFF RESPONSE: In general, the definition could include public housing authorities. 
However, as stated in the definition, for purposes of §11.9(d)(3), the term has other limiting 
parameters to carry out the specific underlying policy intent of that rule.  Staff recommends no 
change based on this comment. 
 
35. §10.3(a)(122) – Subchapter A – Definitions – Unstabilized Development (13) 
COMMENT SUMMARY:  Commenter (13) suggested this definition may be missing text and 
suggested the following change: 

“Unstabilized Development--A development with Comparable Units that has been 
approved for funding by the Department’s Board of Directors or is currently 
under construction or has not maintained a 90 percent occupancy level for at least 
twelve (12) consecutive months following construction completion. A 
development may be deemed stabilized by the Underwriter based on factors 



relating to a development’s lease-up velocity, Sub-Market rents, Sub-Market 
occupancy trends and other information available to the Underwriter. The Market 
Analyst may not consider such a development stabilized in the Market Study.”  

STAFF RESPONSE:  Staff agrees with the suggested revision and recommends the amended 
language. 
 
36. §10.3(b) – Subchapter A – Request for Staff Determinations (11) 
COMMENT SUMMARY:  Commenter (11) questioned why staff determinations relating to 
the definitions must be requested at the time of pre-application when often times a lot of issues 
come up at the time of application. 
 
STAFF RESPONSE:  The ability to request a staff determination is a benefit provided to 
Applicants that identify unique situations with their planned development activities. Staff 
believes that it is imperative to ensure that staff determinations be addressed early in the process 
to provide for more transparency in the process.  Staff recommends no change based on this 
comment. 
 
37. §10.4(7) – Subchapter A – Program Dates (13) 
COMMENT SUMMARY:  Commenter (13) noted the heading in this paragraph refers to the 
civil engineer feasibility study; however, the text refers only to the market analysis and 
recommended it be clarified. 
 
STAFF RESPONSE:  Staff agrees and recommends revisions to this section to references both 
third party reports. 
 
STATUTORY AUTHORITY. The new sections are adopted pursuant to Texas Government 
Code, §2306.053, which authorizes the Department to adopt rules. Additionally, the new sections 
are adopted pursuant to Texas Government Code, §2306.67022, which specifically authorizes the 
Department to adopt a qualified allocation plan.    
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Uniform Multifamily Rules 

Subchapter A – General Information and Definitions 

§10.1. Purpose.   

The  rules  in  this  chapter  apply  to  an  award  of  multifamily  development  funding  or  other  assistance 
including  the award of Housing Tax Credits by  the Texas Department of Housing and Community Affairs 
(the “Department”) and establish the general requirements associated in making such awards.   Applicants 
pursuing such assistance from the Department are required to certify, among other things, that they have 
familiarized  themselves  with  the  rules  that  govern  that  specific  program,  including  but  not  limited  to, 
Chapter 11 of this title (relating to Housing Tax Credit Program Qualified Allocation Plan), Chapter 12 of this 
title (relating to Multifamily Housing Revenue Bond Rules) and other Department rules. This rule does not 
apply  to  any  project‐based  rental  or  operating  assistance  programs  or  funds  unless  incorporated  by 
reference in whole or in part in a Notice of Funding Availability (NOFA) or rules for such a program except 
to the extent that Developments receiving such assistance and otherwise subject to this rule remain subject 
to this rule. 

 

§10.2. General.  

(a)  These  rules  may  not  contemplate  unforeseen  situations  that  may  arise,  and  in  that  regard  the 
Department  staff  is  to  apply  a  reasonableness  standard  in  the  evaluation  of  Applications  for multifamily 
development funding. Additionally, Direct Loan funds and other non‐Housing Tax Credit or tax exempt bond 
resources may be made available  through a NOFA or other similar governing document  that  includes  the 
basic Application and funding requirements: 

(1) deadlines for filing Applications and other documents; 

(2) any additional submission requirements that may not be explicitly provided for in this chapter; 

(3) any applicable Application set‐asides and requirements related thereto; 

(4) award limits per Application or Applicant; 

(5) any federal or state laws or regulations that may supersede the requirements of this chapter; and 

(6)  other  reasonable  parameters  or  requirements  necessary  to  implement  a  program  or  administer 
funding effectively. 

(b) Due Diligence and Applicant Responsibility.  Department staff may, from time to time, make available 
for use by Applicants information and informal guidance in the form of reports, frequently asked questions, 
rent  and  income  limits,  and  responses  to  specific  questions.  The Department  encourages  communication 
with staff in order to clarify any issues that may not be fully addressed in the multifamily rules or be unclear 
when applied to specific  facts. However, while these resources are offered to help Applicants prepare and 
submit accurate  information, Applicants should also appreciate that  this  type of guidance  is  limited by  its 
nature  and  that  staff  will  apply  the multifamily  rules  to  each  specific  situation  as  it  is  presented  in  the 
submitted  Application.  In  addition,  although  the  Department  may  compile  data  from  outside  sources  in 
order to assist Applicants  in the Application process,  it remains the sole responsibility of the Applicant to 
independently  perform  the  necessary  due  diligence  to  research,  confirm,  and  verify  any  data,  opinions, 
interpretations or other information upon which Applicant bases an Application.   

(c) Board Standards for Review.  Some issues may require or benefit from board review.  The Board is not 
constrained to a particular standard, and while  its actions on one matter are not binding as to how it will 
address another matter, the Board does seek to promote consistency with its policies, including the policies 
set forth in this rule.   

§10.3. Definitions.  

(a) Terms defined  in this chapter apply to the Housing Tax Credit Program, Multifamily Housing Revenue 
Bond Program, HOME Program and any other programs for the development of affordable rental property 



administered  by  Department  and  as  may  be  defined  in  this  title.  Any  capitalized  terms  not  specifically 
mentioned in this section or any section referenced in this document shall have the meaning as defined in 
Texas Government Code, Chapter 2306, Internal Revenue Code (the “Code”), §42, the HOME Final Rule, and 
other Department rules as applicable.  

(1) Adaptive Reuse‐‐The change‐in‐use of an existing building not, at the time of Application, being used, in 
whole or in part, for residential purposes (e.g., school, warehouse, office, hospital, hotel, etc.), into a building 
which will be used,  in whole or in part, for residential purposes. Adaptive reuse requires that the exterior 
walls of the existing building remain in place. All units must be contained within the original exterior walls 
of  the  existing  building.  Porches  and  patios  may  protrude  beyond  the  exterior  walls.  Ancillary  non‐
residential buildings, such as a clubhouse,  leasing office and/or amenity center may be newly constructed 
outside the walls of the existing building or as detached buildings on the Development Site.  

(2) Administrative Deficiencies‐‐Information requested by the Department staff that is required to clarify or 
correct one or more inconsistencies or to provide non‐material missing information in an Application that, 
in the Department staff’s reasonable  judgment, may be cured by supplemental  information or explanation 
which will  not  necessitate  a  substantial  reassessment  or  re‐evaluation  of  the  Application.  Administrative 
Deficiencies  may  be  issued  at  any  time while  the  Application  or  Contract  is  under  consideration  by  the 
Department,  including  at  any  time  while  reviewing  performance  under  a  Contract,  processing 
documentation for a Commitment of Funds, closing of a loan, processing of a disbursement request, close‐
out of a Contract, or resolution of any issues related to compliance. 

(3) Affiliate‐‐An  individual, corporation, partnership,  joint venture,  limited  liability company,  trust, estate, 
association, cooperative or other organization or entity of any nature whatsoever that directly, or indirectly 
through one or more intermediaries, has Control of, is Controlled by, or is under common Control with any 
other Person. All entities that share a Principal are Affiliates.  

(4)  Affordability  Period‐‐The  Affordability  Period  commences  as  specified  in  the  Land  Use  Restriction 
Agreement (LURA) or federal regulation, or commences on the first day of the Compliance Period as defined 
by  the  Code,  §42(i)(1)  and  continues  through  the  appropriate  program's  affordability  requirements  or 
termination of the LURA, whichever is earlier. The term of the Affordability Period shall be imposed by the 
LURA or other deed restriction and may be terminated upon foreclosure or deed in lieu of foreclosure. The 
Department reserves the right to extend the Affordability Period for HOME or NSP Developments that fail to 
meet  program  requirements.  During  the  Affordability  Period  the  Department  shall  monitor  to  ensure 
compliance with programmatic rules as applicable, regulations, and Application representations. 

(5) Applicable Percentage‐‐The percentage used to determine the amount of the Housing Tax Credit for any 
Development, as defined more fully in the Code, §42(b).  

(A) For purposes of the Application, the Applicable Percentage will be projected at:  

(i) nine percent if the Development is proposed to be placed in service prior to December 31, 2013 
or such timing as deemed appropriate by the Department or if the ability to claim the full 9 percent 
credit is extended by the U.S. Congress; 

(ii) forty basis points over the current applicable percentage for 70 percent present value credits, 
pursuant  to  §42(b)  of  the  Code  for  the  month  in  which  the  Application  is  submitted  to  the 
Department; or  

(iii) fifteen basis points over the current applicable percentage for 30 percent present value credits, 
unless fixed by Congress, pursuant to §42(b) of the Code for the month in which the Application is 
submitted to the Department.  

(B) For purposes of making a credit recommendation at any other time, the Applicable Percentage will 
be based in order of priority on:  

(i) the percentage indicated in the Agreement and Election Statement, if executed; or  

(ii)  the  actual  applicable  percentage  as  determined  by  the  Code,  §42(b),  if  all  or  part  of  the 
Development has been placed in service and for any buildings not placed in service the percentage 
will be the actual percentage as determined by the Code, §42(b) for the most current month; or  



(iii)  the  percentage  as  calculated  in  subparagraph  (A)  of  this  paragraph  if  the  Agreement  and 
Election Statement has not been executed and no buildings have been placed in service.  

(6) Application Acceptance Period‐‐That period of time during which Applications may be submitted to the 
Department. 

(7) Bank Trustee‐‐A bank authorized to do business in this state, with the power to act as trustee.  

(8) Bedroom‐‐A portion of a Unit which is no less than 100 square feet; has no width or length less than 8 
feet;  is self contained with a door (or the Unit contains a second level sleeping area of 100 square feet or 
more); has at least one window that provides exterior access; and has at least one closet that is not less than 
2 feet deep and 3 feet wide and high enough to accommodate 5 feet of hanging space. A den, study or other 
similar  space  that  could  reasonably  function  as  a  bedroom  and  meets  this  definition  is  considered  a 
bedroom.  

(9) Breakeven Occupancy‐‐The occupancy level at which rental income plus secondary income is equal to all 
operating expenses,  including  replacement  reserves and  taxes,  and mandatory debt  service  requirements 
for a Development.  

(10)  Building  Costs‐‐Cost  of  the  materials  and  labor  for  the  vertical  construction  or  rehabilitation  of 
buildings and amenity structures. 

(11) Carryover Allocation‐‐An allocation of current year tax credit authority by the Department pursuant to 
the provisions of §42(h)(1)(C) of the Code and U.S. Treasury Regulations, §1.42‐6.  

(12)  Carryover  Allocation  Agreement‐‐A  document  issued  by  the  Department,  and  executed  by  the 
Development Owner, pursuant to §10.402(f) of this chapter (relating to Housing Tax Credit and Tax Exempt 
Bond Developments).  

(13) Cash Flow‐‐The funds available from operations after all expenses and debt service required to be paid 
have been considered.  

(14)  Certificate  of  Reservation‐‐The  notice  given  by  the  Texas  Bond  Review  Board  (TBRB)  to  an  issuer 
reserving a specific amount of the state ceiling for a specific issue of bonds.  

(15) Code‐‐The Internal Revenue Code of 1986, as amended from time to time, together with any applicable 
regulations,  rules,  rulings,  revenue  procedures,  information  statements  or  other  official  pronouncements 
issued thereunder by the U.S. Department of the Treasury or the Internal Revenue Service (IRS).  

(16)  Code  of  Federal  Regulations  (CFR)‐‐The  codification  of  the  general  and  permanent  rules  and 
regulations of the federal government as adopted and published in the Federal Register. 

(17) Colonia‐‐A geographic area that is located in a county some part of which is within one‐hundred fifty 
(150) miles of the international border of this state, that consists of eleven (11) or more dwellings that are 
located in close proximity to each other in an area that may be described as a community or neighborhood, 
and that:  

(A)  has  a majority  population  composed of  individuals  and  families  of  low‐income  and  very  low‐income, 
based on  the  federal Office of Management  and Budget poverty  index,  and meets  the qualifications of  an 
economically distressed area under Texas Water Code, §17.921; or  

(B) has the physical and economic characteristics of a colonia, as determined by the Department.  

(18) Commitment (also referred to as Contract)‐‐A legally binding written contract, setting forth the terms 
and  conditions  under  which  housing  tax  credits,  loans,  grants  or  other  sources  of  funds  or  financial 
assistance from the Department will be made available.  

(19)  Commitment  of  Funds‐‐Occurs  when  the  Development  is  approved  by  the  Department  and  a 
Commitment is executed between the Department and a Development Owner or Applicant. For the HOME 
Program, this occurs when the activity is set up in the disbursement and information system established by 
HUD; known as the Integrated Disbursement and Information System (IDIS). This may also be referred to as 
an Obligation. 



(20) Committee—See Executive Award and Review Advisory Committee 

(210) Comparable Unit‐‐A Unit, when compared to the subject Unit, is similar in net rentable square footage, 
number  of  bedrooms,  overall  condition,  location,  age,  unit  amenities,  utility  structure,  and  common 
amenities.  

(221) Competitive Housing Tax Credits (HTC)‐‐Tax credits available from the State Housing Credit Ceiling. 

(232) Compliance Period‐‐With respect to a building financed by Housing Tax Credits, the period of fifteen 
(15)  taxable years,  beginning with  the  first  taxable  year of  the  credit period pursuant  to §42(i)(1) of  the 
Code.  

(243) Continuously Occupied‐‐The same household has resided in the Unit for at least twelve (12) months.  

(25)  Contract‐‐See Commitment. 

(26)  Contractor‐‐See General Contractor. 

(274) Control (including the terms "Controlling," "Controlled by," and/or "under common Control with")‐‐
The  power,  ability,  or  authority,  acting  alone  or  in  concert with  others,  directly  or  indirectly,  to manage, 
direct,  superintend,  restrict,  regulate,  govern, administer, or oversee. Controlling entities of a partnership 
include  the  general  partners,  special  limited  partners when  applicable,  but  not  investor  limited  partners 
who  do  not  possess  other  factors  or  attributes  that  give  them  Control.  Controlling  entities  of  a  limited 
liability company  include but are not  limited to the managers, managing members, any members with 10 
percent or more ownership of the limited liability company, and any members with authority similar to that 
of a general partner in a limited partnership, but not investor members who do not possess other factors or 
attributes that give them Control. Multiple Persons may be deemed to have Control simultaneously.  

(285) Contract Rent‐‐Net rent based upon current and executed rental assistance contract(s), typically with 
a federal, state or local governmental agency.  

(296) Credit Underwriting Analysis Report‐‐Sometimes referred to as the "Report." A decision making tool 
used by the Department and Board containing a synopsis and reconciliation of the Application information 
submitted by the Applicant.  

(3027)  Debt  Coverage  Ratio  (DCR)‐‐Sometimes  referred  to  as  the  "Debt  Coverage"  or  "Debt  Service 
Coverage." Calculated as Net Operating Income for any period divided by debt service required to be paid 
during the same period.  

(3128) Deobligated Funds‐‐The funds released by the Development Owner or recovered by the Department 
canceling  a  Contract  or  award  involving  some  or  all  of  a  contractual  financial  obligation  between  the 
Department and a Development Owner or Applicant. 

(3229)  Determination  Notice‐‐A  notice  issued  by  the  Department  to  the  Development  Owner  of  a  Tax‐
Exempt Bond Development which specifies the Department's determination as to the amount of tax credits 
that the Development may be eligible to claim pursuant to §42(m)(1)(D) of the Code.  

(330) Developer‐‐Any Person entering into a contract with the Development Owner to provide development 
services  with  respect  to  the  Development  and  receiving  a  fee  for  such  services  and  any  other  Person 
receiving any portion of a developer fee, whether by subcontract or otherwise, except if the Person is acting 
as a consultant with no Control and receiving less than 10 percent of the total Developer fee.  

(341) Development Site‐‐The area, or  if scattered site, areas on which the Development  is proposed to be 
located. 

(352)  Development‐‐A  residential  rental  housing  project  that  consists  of  one  or  more  buildings  under 
common  ownership  and  financed  under  a  common  plan  which  has  applied  for  Department  funds.  This 
includes a project consisting of multiple buildings that are located on scattered sites and contain only rent 
restricted units. (§2306.6702) 

(363)  Development  Consultant  or  Consultant‐‐Any  Person  (with  or  without  ownership  interest  in  the 
Development)  who  provides  professional  services  relating  to  the  filing  of  an  Application,  or  post  award 
documents as required by the program.  



(374)  Development  Owner  (also  referred  to  as  “Owner”)‐‐Any  Person,  General  Partner,  or  Affiliate  of  a 
Person  who  owns  or  proposes  a  Development  or  expects  to  acquire  Control  of  a  Development  under  a 
purchase contract or ground lease approved by the Department and is responsible for performing under the 
allocation and/or Commitment with the Department. (§2306.6702)  

(385)  Development  Team‐‐All  Persons  or  Affiliates  thereof  that  play  a  role  in  the  Development, 
construction,  rehabilitation,  management  and/or  continuing  operation  of  the  subject  Development, 
including any Development Consultant and Guarantor.  

(396) Direct  Loan‐‐Funds  provided  through  the HOME Program, Neighborhood  Stabilization Program,  or 
Housing  Trust  Fund  or  other  program  available  through  the  Department  for  multifamily  development. 
Direct Loans may also include deferred forgivable loans or other similar direct funding by the Department, 
regardless if it is required to be repaid. The tax‐exempt bond program is specifically excluded. 

(4037) Economically Distressed Area‐‐An area that has been identified by the Water Development Board as 
meeting the criteria for an economically distressed area under Texas Water Code, §17.92(1).  

(4138) Effective Gross Income (EGI)‐‐The sum total of all sources of anticipated or actual income for a rental 
Development  less  vacancy  and  collection  loss,  leasing  concessions,  and  rental  income  from  employee‐
occupied units that is not anticipated to be charged or collected.  

(4239)  Efficiency  Unit‐‐A  Unit  without  a  separately  enclosed  Bedroom  designed  principally  for  use  by  a 
single person. 

(430) Eligible Hard Costs‐‐Hard Costs includable in Eligible Basis for the purposes of determining a Housing 
Credit Allocation. 

(441)  Environmental  Site  Assessment  (ESA)‐‐An  environmental  report  that  conforms  to  the  Standard 
Practice for Environmental Site Assessments: Phase I Assessment Process (ASTM Standard Designation: E 
1527) and conducted in accordance with §10.305 of this chapter (relating to Environmental Site Assessment 
Rules and Guidelines) as it relates to a specific Development.  

(452)  Executive  Award  and  Review  Advisory  Committee  (also  referred  to  as  the  “Committee”)‐‐The 
Department committee created under Texas Government Code, §2306.1112. 

(463) Existing Residential Development‐‐Any Development Site which contains existing residential units at 
the time the Application is submitted to the Department.  

(474) Extended Use Period‐‐With respect  to an HTC building,  the period beginning on the first day of  the 
Compliance Period and ending the later of:   

(A) the date specified in the Land Use Restriction Agreement; or  

(B) the date which is fifteen (15) years after the close of the Compliance Period.  

(485)  First  Lien  Lender‐‐A  lender  whose  lien  has  first  priority  as  a  matter  of  law  or  by  operation  of  a 
subordination agreement or other intercreditor agreement. 

(496) General Contractor (including “Contractor”)‐‐One who contracts for the construction or rehabilitation 
of an entire Development, rather than a portion of the work. The General Contractor hires subcontractors, 
such  as  plumbing  contractors,  electrical  contractors,  etc.,  coordinates  all  work,  and  is  responsible  for 
payment to the subcontractors. A Pprime subcontractors will also be treated as a General Contractor, and 
any fees payable to the prime subcontractor will be treated as fees to the General Contractor, if any of the 
criteria in the scenarios described in subparagraphs (A) and (B) of this paragraph are true (in which case, 
such subcontractor fees will be treated as fees to the General Contractor):  

(A) any subcontractor, material supplier, or equipment  lessor receiving more than 50 percent of  the 
contract sum in the construction contract is subcontracted to one subcontractor, material supplier, or 
equipment lessor ("will be deemed a prime subcontractors"); or  

(B) if more than 75 percent of the contract sum in the construction contract is subcontracted to three 
or  less fewer subcontractors, material suppliers, and equipment  lessors, such parties will be deemed 
("prime subcontractors"); or 



 (C) the General Contractor has less than seven (7) subcontractors. 

(5047)  General  Partner‐‐That  partner,  or  collective  of  partners,  identified  as  the  general  partner  of  the 
partnership  that  is  the Development Owner and that has general  liability  for  the partnership.  In addition, 
unless  the  context  shall  clearly  indicate  the  contrary,  if  the Development  Owner  in  question  is  a  limited 
liability  company,  the  term  "General Partner"  shall  also mean  the managing member or other party with 
management responsibility for or Control of the limited liability company.  

(5148)  Governing  Body‐‐The  elected  or  appointed  body  of  public  or  tribal  officials,  responsible  for  the 
enactment,  implementation  and  enforcement  of  local  rules  and  the  implementation  and  enforcement  of 
applicable laws for its respective jurisdiction.  

(5249)  Governmental  Entity‐‐Includes  federal,  state  or  local  agencies,  departments,  boards,  bureaus, 
commissions, authorities, and political subdivisions, special districts, tribal governments and other similar 
entities.  

(530) Gross Capture Rate‐‐Calculated as the Relevant Supply divided by the Gross Demand.  

(541) Gross Demand‐‐The sum of Potential Demand from the Primary Market (PMA), demand from other 
sources, and Potential Demand from a Secondary Market Area (SMA) to the extent that SMA demand does 
not exceed 25 percent of Gross Demand.  

(552) Gross Program Rent‐‐Maximum rent limits based upon the tables promulgated by the Department's 
division  responsible  for  compliance  which  are  developed  by  program  and  by  county  or  Metropolitan 
Statistical Area (MSA) or Primary Metropolitan Statistical Area (PMSA) or national non‐metro area.  

(563) Guarantor‐‐Any Person that provides, or is anticipated to provide, a guaranty for all or a portion of the 
equity or debt financing for the Development.  

(574)  HTC  Development‐‐Sometimes  referred  to  as  "HTC  Property."  A  Development  using  Housing  Tax 
Credits allocated by the Department. 

(58) HTC Property‐‐See HTC Development. 

(595)  Hard  Costs‐‐The  sum  total  of  Building  Cost,  Site  Work  costs,  Off‐Site  Construction  costs  and 
contingency.  

(6056) Historically Underutilized Businesses (HUB)‐‐A business that is a Corporation, Sole Proprietorship, 
Partnership,  Limited  Liability  Company,  or  Joint  Venture  in which  at  least  51  percent  of  the  business  is 
owned,  operated,  and  actively  controlled  and  managed  by  a  minority  or  woman  and  that  meets  the 
requirements in Texas Government Code, Chapter 2161.  

(6157) Housing Contract System (HCS)‐‐The electronic information system established by the Department 
for tracking, funding, and reporting Department Contracts and Developments. The HCS is primarily used for 
Direct Loan Programs administered by the Department. 

(6258)  Housing  Credit  Allocation‐‐An  allocation  of  Housing  Tax  Credits  by  the  Department  to  a 
Development Owner for a specific Application in accordance with the provisions of this chapter and Chapter 
110 of this title (relating to Qualified Allocation PlanUniform Multifamily Rules).  

(6359)  Housing  Credit  Allocation  Amount‐‐With  respect  to  a  Development  or  a  building  within  a 
Development,  the  amount  of  Housing  Tax  Credits  the  Department  determines  to  be  necessary  for  the 
financial  feasibility  of  the  Development  and  its  viability  as  a  Development  throughout  the  affordability 
period and which the Board allocates to the Development. 

(640) Housing Quality Standards (HQS)‐‐The property condition standards described in 24 CFR §982.401.  

(651) Initial Affordability Period‐‐The Compliance Period or such longer period as shall have been elected 
by the Owner as the minimum period for which Units in the Development shall be retained for low‐income 
tenants and rent restricted, as set forth in the LURA. 



(662)  Integrated  Disbursement  and  Information  System  (IDIS)‐‐The  electronic  grants  management 
information system established by HUD to be used for tracking and reporting HOME funding and progress 
and which may be used for other sources of funds as established by HUD. 

(673)  Land  Use  Restriction  Agreement  (LURA)‐‐An  agreement  between  the  Department  and  the 
Development Owner which is a binding covenant upon the Development Owner and successors in interest, 
that, when  recorded,  encumbers  the  Development with  respect  to  the  requirements  of  the  programs  for 
which it receives funds. (§2306.6702) 

(684)  Low‐Income  Unit‐‐A  Unit  that  is  intended  to  be  restricted  for  occupancy  by  an  income  eligible 
household, as defined by the Department utilizing its published income limits.  

(695) Managing General Partner‐‐A general partner of a partnership that is vested with the authority to take 
actions  that are binding on behalf of  the partnership and  the other partners. The  term Managing General 
Partner can also be used for a Managing Member of a limited liability company where so designated to bind 
the  limited  liability  company  and  its  members  under  its  Agreement  or  any  other  person  that  has  such 
powers in fact, regardless of their organizational title.  

(7066)  Market  Analysis‐‐Sometimes  referred  to  as  "Market  Study."  An  evaluation  of  the  economic 
conditions  of  supply,  demand  and  rental  rates  conducted  in  accordance  with  §10.303  of  this  chapter 
(relating to Market Analysis Rules and Guidelines) as it relates to a specific Development.  

(7167) Market Analyst‐‐A  real  estate  appraiser or other professional  familiar with  the  subject property's 
market area who prepares a Market Analysis. 

(7268) Market  Rent‐‐The  achievable  rent  for  a  particular  Comparable  Unitunit without  rent  and  income 
restrictions determined by the Market Analyst or Underwriter after adjustments are made to actual rents 
charged  by  owners  ofon  Comparable  Units  to  account  for  differences  in  net  rentable  square  footage, 
functionality, overall condition, location, age, unit amenities, utility structure and common area amenities.on 
properties without rent and income restrictions.  

(73) Market Study—See Market Analysis. 

(7469) Material Deficiency‐‐Any  individual Application deficiency or group of Administrative Deficiencies 
which, if addressed, would require, in the Department's reasonable judgment, a substantial reassessment or 
re‐evaluation of the Application or which, are so numerous and pervasive that they indicate a failure by the 
Applicant to submit a substantively complete and accurate Application.  

(750) Material Noncompliance‐‐Defined as: 

(A) a Housing Tax Credit (HTC) Development located within the State of Texas will be classified by the 
Department  as  being  in  Material  Noncompliance  status  if  the  noncompliance  score  for  such 
Development  is  equal  to  or  exceeds  (30  points)  in  accordance  with  the  Material  Noncompliance 
provisions, methodology,  and  point  system  in  Subchapter  F  of  this  chapter  (relating  to  Compliance 
Monitoring);  

(B)  non‐HTC  Developments  monitored  by  the  Department  with  1  ‐  50  Low  Income  Units  will  be 
classified as being in Material Noncompliance status if the noncompliance score is equal to or exceeds 
(30 points). Non‐HTC Developments monitored by  the Department with 51  ‐ 200 Low Income Units 
will be classified as being in Material Noncompliance status if the noncompliance score is equal to or 
exceeds  (50  points).  Non‐HTC Developments monitored  by  the  Department with  201  or more  Low 
Income Units will be classified as being in Material Noncompliance status if the noncompliance score is 
equal to or exceeds (80 points); and 

(C) for all programs, a Development will be in Material Noncompliance if the noncompliance is stated 
in Subchapter F of this chapter to be in Material Noncompliance.  

(761) Multifamily Programs Procedures Manual‐‐The manual produced and amended from time to time by 
the  Department  which  reiterates  and  implements  the  rules  and  provides  guidance  for  the  filing  of 
multifamily related documents. 



(772)  Net  Operating  Income  (NOI)‐‐The  income  remaining  after  all  operating  expenses,  including 
replacement reserves and taxes that have been paid.  

(783) Net Program Rent‐‐Calculated as Gross Program Rent less Utility Allowance.  

(794) Net Rentable Area  (NRA)‐‐The unit  space  that  is available exclusively  to  the  tenant and  is  typically 
heated and cooled by a mechanical HVAC system. NRA is measured to the outside of the studs of a unit or to 
the  middle  of  walls  in  common  with  other  units.  NRA  does  not  include  common  hallways,  stairwells, 
elevator  shafts,  janitor  closets,  electrical  closets,  balconies,  porches,  patios,  or  other  areas  not  actually 
available to the tenants for their furnishings, nor does NRA include the enclosing walls of such areas.  

(8075) Non‐HTC Development‐‐Sometimes referred to as Non‐HTC Property. Any Development not utilizing 
Housing Tax Credits or Exchange funds.  

(8176) Notice of Funding Availability (NOFA)‐‐A notice  issued by the Department that announces funding 
availability,  usually  on  a  competitive  basis,  for  multifamily  rental  programs  requiring  Application 
submission from potential Applicants. 

(8277) Off‐Site Construction‐‐Improvements up  to  the Development Site such as  the cost of  roads, water, 
sewer and other utilities to provide access to and service the Site. 

(8378) Office of Rural Affairs‐‐An office established within the Texas Department of Agriculture;  formerly 
the Texas Department of Rural Affairs. 

(8479)  One  Year  Period  (1YP)‐‐The  period  commencing  on  the  date  on  which  the  Department  and  the 
Owner agree to the Qualified Contract price in writing and continuing for twelve (12) calendar months.  

(85)  Owner(also referred to as Owner)—See Owner. 

(860) Person‐‐Without  limitation,  any natural person,  corporation,  partnership,  limited partnership,  joint 
venture, limited liability company, trust, estate, association, cooperative, government, political subdivision, 
agency or  instrumentality or other organization or entity of any nature whatsoever and shall  include any 
group of Persons acting in concert toward a common goal, including the individual members of the group.  

(871) Persons with Disabilities‐‐With respect to an individual, means that such person has:  

(A) a physical or mental impairment that substantially limits one or more major life activities of such 
individual;  

(B) a record of such an impairment; or  

(C)  is  regarded  as  having  such  an  impairment,  to  include  persons  with  severe  mental  illness  and 
persons with substance abuse disorders.  

(88) Physical Needs Assessment‐‐See Property Condition Assessment. 

(892)  Post  Carryover  Activities  Manual‐‐The  manual  produced  and  amended  from  time  to  time  by  the 
Department  which  explains  the  requirements  and  provides  guidance  for  the  filing  of  post‐carryover 
activities,  or  for Tax Exempt Bond Developments,  the  requirements and guidance  for post Determination 
Notice activities.  

(9083)  Potential  Demand‐‐The  number  of  income‐eligible,  age‐,  size‐,  and  tenure‐appropriate  target 
households in the designated market area at the proposed placement in service date.  

(9184) Primary Market (PMA)‐‐Sometimes referred to as "Primary Market Area.” The area defined by the 
Market Analyst as described in §10.303 of this chapter (concerning Market Analysis Rules and Guidelines) 
from  which  a  proposed  or  existing  Development  is  most  likely  to  draw  the  majority  of  its  prospective 
tenants or homebuyers.  

(92) Primary Market Area—See Primary Market. 

(9385)  Principal‐‐Persons  that  will  exercise  Control  over  a  partnership,  corporation,  limited  liability 
company, trust, or any other private entity. In the case of:  



(A) partnerships, Principals include all General Partners, special limited partners, and Principals with 
ownership interest;  

(B)  corporations,  Principals  include  any  officer  authorized  by  the  board  of  directors,  regardless  of 
title,  to  act  on  behalf  of  the  corporation,  including  but  not  limited  to  the  president,  vice  president, 
secretary,  treasurer  and  all  other  executive  officers,  and  each  stock  holder  having  a  10  percent  or 
more  interest  in  the  corporation  and  any  individual  who  has  Control  with  respect  to  such  stock 
holder; and 

(C) limited liability companies, Principals include all managers, managing members, members having 
a  10  percent  or  more  interest  in  the  limited  liability  company,  any  individual  Controlling  such 
members, or any officer authorized to act on behalf of the limited liability company.  

(9486) Pro Forma Rent‐‐For a restricted Unit, the lesser of the Net Program Rent or the Market Rent. For an 
unrestricted unit, the Market Rent. Contract Rents, if applicable, will be used as the Pro Forma Rent.  

(9587)  Property‐‐The  real  estate  and  all  improvements  thereon which  are  the  subject  of  the Application 
(including all items of personal property affixed or related thereto), whether currently existing or proposed 
to be built thereon in connection with the Application.  

(9688)  Property  Condition  Assessment  (PCA)‐‐Sometimes  referred  to  as  "Physical  Needs  Assessment," 
"Project Capital Needs Assessment," or “Property Condition Report.” The PCA provides an evaluation of the 
physical condition of an existing Property to evaluate the immediate cost to rehabilitate and to determine 
costs of  future  capital  improvements  to maintain  the Property. The PCA must be prepared  in accordance 
with  §10.306  of  this  chapter  (relating  to  Property  Condition  Assessment  Guidelines)  as  it  relates  to  a 
specific Development.  

(9789) Qualified Contract (QC)‐‐A bona fide contract to acquire the non‐low‐income portion of the building 
for fair market value and the low‐income portion of the building for an amount not less than the Applicable 
Fraction (specified in the LURA) of the calculation as defined within §42(h)(6)(F) of the Code. 

(980) Qualified Contract Price (“QC Price”)‐‐Calculated purchase price of the Development as defined within 
§42(h)(6)(F) of the Code and as further delineated in §10.408 of this chapter (relating to Qualified Contract 
Requirements). 

(991) Qualified Contract Request (Request)‐‐A request containing all information and items required by the 
Department relating to a Qualified Contract. 

(10092)  Qualified  Elderly  Development‐‐A  Development  which  is  operated  with  property‐wide  age 
restrictions  for  occupancy  and  which  meets  the  requirements  of  “housing  for  older  persons”  under  the 
federal Fair Housing Act.  

(10193)  Qualified  Nonprofit  Organization‐‐An  organization  that  meets  the  requirements  of  Section 
42(h)(5)(c)  of  the  Code  for  all  purposes,  and  for  an  allocation  in  the  nonprofit  set‐aside  or  subsequent 
transfer of the property, meets the requirements of Texas Government Code §2306.6706 and §2306.6729, 
and §42(h)(5) of the Code. and is seeking Competitive Housing Tax Credits.  

 (10294) Qualified Nonprofit Development‐‐A Development which meets the requirements of §42(h)(5) of 
the  Code,  includes  the  required  involvement  of  a  Qualified  Nonprofit  Organization,  and  is  seeking 
Competitive Housing Tax Credits.   

(10395)  Qualified  Purchaser‐‐Proposed  purchaser  of  the  Development  who  meets  all  eligibility  and 
qualification standards stated in the Qualified Allocation Plan of the year the Request is received, including 
attending, or assigning another individual to attend, the Department's Property Compliance Training. 

(10496)  Reconstruction‐‐The  demolition  of  one  or  more  residential  buildings  in  an  Existing  Residential 
Development and the re‐construction of an equal number of units or less on the Development Site.  At least 
one unit must be reconstructed in order to qualify as Reconstruction. 

(10597) Rehabilitation‐‐The improvement or modification of an Existing Residential Development through 
alteration, incidental addition or enhancement. The term includes the demolition of an Existing Residential 
Development  and  the  Reconstruction  of  a  Development  on  the  Development  Site,  but  does  not  include 



Adaptive  Reuse.  (§2306.004(26‐a))   More  specifically,  Rehabilitation  is  the  repair,  refurbishment  and/or 
replacement  of  existing  mechanical  and  structural  components,  fixtures  and  finishes.  Rehabilitation  will 
correct deferred maintenance,  reduce  functional obsolescence  to  the extent possible and may  include  the 
addition of: energy efficient components and appliances, life and safety systems; site and resident amenities; 
and other quality of life improvements typical of new residential Developments.  

(10698)  Related  Party‐‐Includes  certain  individuals  or  entities  as  defined  in  Texas  Government  Code, 
§2306.6702.  Nothing in this definition is intended to constitute the Department's determination as to what 
relationship might cause entities to be considered "related" for various purposes under the Code.  

(10799)  Relevant  Supply‐‐The  supply  of  Comparable  Units  in  proposed  and  Unstabilized  Developments 
targeting the same population including:  

(A) the proposed subject Units;  

(B) Comparable Units in another proposed development within the PMA with a priority Application 
over  the  subject,  based  on  the Department's  evaluation  process  described  in  §10.201(a)(6)  of  this 
chapter (relating to Procedural Requirements for Application Submission) that may not yet have been 
presented to the Board for consideration of approvaldecision;  

(C) Comparable Units in previously approved but Unstabilized Developments in the PMA; and  

(D)  Comparable  Units  in  previously  approved  but  Unstabilized  Developments  in  the  Secondary 
Market Area (SMA), in the same proportion as the proportion of Potential Demand from the SMA that 
is included in Gross Demand.  

(108) Report‐‐See Credit Underwriting Analysis Report. 

(109) Request‐‐See Qualified Contract Request. 

(11000) Reserve Account‐‐An individual account:  

(A) created to fund any necessary repairs for a multifamily rental housing Development; and  

(B) maintained by a First Lien Lender or Bank Trustee.  

(11101) Right of First Refusal‐‐An Agreement to provide a right to purchase the Property to a nonprofit or 
tenant organization with priority to that of any other buyer at a price whose formula  is prescribed  in the 
LURA. 

(11202) Rural Area‐‐An area that is located: 

(A)  outside  the  boundaries  of  a  primary metropolitan  statistical  area  or  a metropolitan  statistical 
area; 

(B) within the boundaries of a primary metropolitan statistical area or a metropolitan statistical area, 
if the statistical area has a population of 25,000 or less and does not share a boundary with an urban 
area; or 

(C)  in an area that  is eligible  for funding by the Texas Rural Development Office of the USDA, other 
than an area that is located in a municipality with a population of more than 50,000. 

(11303) Secondary Market (SMA)‐‐Sometimes referred to as "Secondary Market Area." The area defined by 
the Qualified Market Analyst as described in §10.303 of this chapter.  

(114) Secondary Market Area—See Secondary Market. 

(11504) Single Room Occupancy (SRO)‐‐An Efficiency Unit that meets all the requirements of a Unit except 
that it may, but is not required, to be rented on a month to month basis to facilitate Transitional Housing.  
Buildings with SRO Units have extensive living areas in common and are required to be Supportive Housing 
and include the provision for substantial supports from the Development Owner or its agent on site. 

(11605)  Site  Control‐‐Ownership  or  a  current  contract  or  series  of  contracts  that  is  legally  enforceable 
giving the Applicant the ability, not subject to any legal defense by the owner, to require conveyance to the 
Applicant.  



(11706)  Site  Work‐‐Materials  and  labor  for  the  horizontal  construction  generally  including  excavation, 
grading, paving, and underground utilities., fencing, pools and landscaping. 

(11807)  State  Housing  Credit  Ceiling‐‐The  aggregate  amount  of  Housing  Credit  Allocations  that  may  be 
made by the Department during any calendar year, as determined from time to time by the Department in 
accordance with applicable federal  law,  including §42(h)(3)(C) of the Code and Treasury Regulation 1.42‐
14.  

(11908)  Sub‐Market‐‐An  area defined by  the Underwriter  based on  general  overall market  segmentation 
promulgated  by  market  data  tracking  and  reporting  services  from  which  a  proposed  or  existing 
Development is most likely to draw the majority of its prospective tenants or homebuyers.  

(12009)  Supportive  Housing‐‐Residential  rental  developments  intended  for  occupancy  by  individuals  or 
households in need of specialized and specific non‐medical services in order to maintain independent living. 
Supportive  housing  developments  generally  require  established  funding  sources  outside  of  project  cash 
flow and are proposed and expected to be debt free or have no foreclosable or noncash flow debt unless the 
development  is  a  Tax  Exempt  Bond  Development  with  a  project  based  rental  assistance  contract  that 
assures a contract rent for a majority of the units, in which case the Development is treated as Supportive 
Housing under all subchapters of this chapter, except Subchapter D – Underwriting and Loan Policies. The 
services  offered  generally  address  special  attributes  of  such  populations  as  Transitional  Housing  for 
homeless and at risk of homelessness, persons who have experienced domestic violence or single parents or 
guardians with minor children. 

(12110)  Target  Population‐‐The  designation  of  types  of  housing  populations  shall  include  those 
Developments that are entirely Qualified Elderly and those that are entirely Supportive Housing. All others 
will be considered to serve general populations without regard to any subpopulations. 

(12211) Tax‐Exempt Bond Development‐‐A Development requesting or having been awarded Housing Tax 
Credits  and which  receives  a  portion  of  its  financing  from  the  proceeds  of  tax‐exempt  bonds  which  are 
subject to the state volume cap as described in §42(h)(4) of the Code, such that the Development does not 
receive an allocation of tax credit authority from the State Housing Credit Ceiling.  

(12312) Tax Exempt Bond Process Manual‐‐The manual produced and amended from time to time by the 
Department  which  explains  the  process  and  provides  guidance  for  the  filing  of  a  Housing  Tax  Credit 
Application utilizing Tax Exempt Bonds. 

(12413)  TDHCA  Operating  Database‐‐Sometimes  referred  to  as  "TDHCA  Database."  A  consolidation  of 
recent actual income and operating expense information collected through the Department's Annual Owner 
Financial Certification process, as required and described in Subchapter F of this title, and published on the 
Department's web site (www.tdhca.state.tx.us).  

(12514) Third Party‐‐A Person who is not:  

(A) an Applicant, General Partner, Developer, or General Contractor; or  

(B) an Affiliate or a Related Party to the Applicant, General Partner, Developer or General Contractor; 
or 

(C)  anyone  receiving  any  portion  of  the  administration,  contractor  or  Developer  fees  from  the 
Development; or 

(D) any individual that is an executive officer or member of the governing board or has greater than 
10 percent ownership interest in any of the entities are identified in subparagraphs (A) – (C) of this 
paragraph.  

(12615)  Total  Housing  Development  Cost‐‐The  sum  total  of  the  acquisition  cost,  Hard  Costs,  soft  costs, 
Developer fee and General Contractor fee incurred or to be incurred through lease‐up by the Development 
Owner in the acquisition, construction, rehabilitation and financing of the Development.  

(12716)  Transitional  Housing‐‐A  Supportive  Housing  development  that  includes  living  Units  with  more 
limited individual kitchen facilities and is: 



(A) used exclusively to facilitate the transition of homeless individuals and those at‐risk of becoming 
homeless, to independent living within 24 months; and  

(B) is owned by a Development Owner that includes a governmental entity or a qualified non‐profit 
which provides temporary housing and supportive services to assist such individuals in, among other 
things,  locating  and  retaining permanent  housing.    The  limited kitchen  facilities  in  individual Units 
must be appropriately augmented by suitable, accessible shared or common kitchen facilities. 

(12817) Underwriter‐‐The author(s) of the Credit Underwriting Analysis Report.  

(118) Uniform Physical Condition Standards (UPCS)‐‐As developed by the Real Estate Assessment Center of 
HUD.  

(12919)  Unit‐‐Any  residential  rental  unit  in  a  Development  consisting  of  an  accommodation,  including  a 
single room used as an accommodation on a non‐transient basis, that contains complete physical facilities 
and fixtures for living, sleeping, eating, cooking and sanitation. 

(13020) Unit of General Local Government‐‐A city, town, county, village, tribal reservation or other general 
purpose political  subdivision of  the  State.  For purposes of  §11.9 of  this  title  (related  to Competitive HTC 
sSelection Criteria) Unit of General Local Government shall mean a city or countyhave the meaning given in 
that section. 

(13121) Unit Type‐‐Units will be considered different Unit Types if there is any variation in the number of 
bedroom,  bathrooms  or  a  square  footage  difference  equal  to  or  more  than  one‐hundred  twenty  (120) 
square  feet.  For  example:  A  two  Bedroom/one  bath Unit  is  considered  a  different  Unit  Type  than  a  two 
Bedroom/two bath Unit. A three Bedroom/two bath Unit with 1,000 square  feet  is considered a different 
Unit Type than a three Bedroom/two bath Unit with 1,200 square feet. A one Bedroom/one bath Unit with 
700  square  feet  will  be  considered  an  equivalent  Unit  Type  to  a  one  Bedroom/one  bath  Unit  with  800 
square feet.  

(13222)  Unstabilized  Development‐‐A  development  with  Comparable  Units  that  has  been  approved  for 
funding by the Department’s Board of Directors or is currently under construction or has not maintained a 
90 percent occupancy level for at least twelve (12) consecutive months following construction completion. 
A development may be deemed stabilized by the Underwriter based on factors relating to a development’s 
lease‐up velocity,  Sub‐Market  rents,  Sub‐Market occupancy  trends and other  information available  to  the 
Underwriter. The Market Analyst may not consider a such development stabilized in the Market Study.  

(13323) Urban Area‐‐The area  that  is  located within  the boundaries of a primary metropolitan statistical 
area or a metropolitan statistical area other than an area described by paragraph (102)(B) of this subsection 
or eligible for funding as described by paragraph (102)(C) of this subsection. 

(13424) U.S. Department of Agriculture (USDA)‐‐Texas Rural Development Office (TRDO) serving the State 
of Texas.  

(13525)  U.S.  Department  of  Housing  and  Urban  Development  (HUD)‐regulated  Building‐‐A  building  for 
which the rents and utility allowances of the building are reviewed by HUD.  

(13626)  Utility  Allowance‐‐The  estimate  of  tenant‐paid  utilities  made  in  accordance  with  Treasury 
Regulation §1.42‐10 and §10.607 of this chapter (relating to Utility Allowances).  

(13727)  Work  Out  Development‐‐A  financially  distressed  Development  for  which  the  Owner  and/or  a 
primary  financing  participant  is  seeking  a  change  in  the  terms  of  Department  funding  or  program 
restrictions.  

(b) Request  for  Staff Determinations.   Where  the  definitions  of  Development,  Development  Site,  New 
Construction, Rehabilitation, Reconstruction, Adaptive Re‐use and Target Population fail to fully account for 
the  activities  proposed  in  an Application,  an Applicant may  request  and Department  staff may  provide  a 
determination to an Applicant explaining how staff will review an Application  in relation to these specific 
terms and their usage within the applicable rules. Such request must be received by the Department prior to 
submission of  the pre‐application (if applicable  to  the program) or Application (if no pre‐application was 
submitted). Staff’s determination may take into account the purpose of or policies addressed by a particular 



rule or requirement, materiality of elements,  substantive elements of  the development plan  that  relate  to 
the  term  or  definition,  the  common  usage  of  the  particular  term,  or  other  issues  relevant  to  the  rule  or 
requirement.  All  such  determinations  will  be  conveyed  in  writing.  If  the  determination  is  finalized  after 
submission  of  the  pre‐application  or  Application,  the  Department  may  allow  corrections  to  the  pre‐
application or the Application that are directly related to the issues in the determination. It is an Applicant’s 
sole  responsibility  to  request  a  determination  and  an  Applicant  may  not  rely  on  any  determination  for 
another Application regardless of similarities in a particular fact pattern. For any Application that does not 
request  and  subsequently  receive  a determination,  the definitions and applicable  rules will  be  applied  as 
used and defined herein.  Such a determination  is  intended  to provide  clarity with  regard  to Applications 
proposing  activities  such  as:  scattered  site  development  or  combinations  of  construction  activities  (e.g. 
Rehabilitation with some New Construction). An Applicant may appeal a determination for their Application 
if  the  determination  provides  for  a  treatment  that  relies  on  factors  other  than  the  explicit  definition.  A 
determination cannot be challenged by any other party. 

 

§10.4.  Program Dates.  This section reflects key dates for all multifamily development programs except for 
the Competitive Housing Tax Credit Program. A program calendar for the Competitive Housing Tax Credit 
Program is provided in Chapter 11 of this title (relating to Housing Tax Credit Program Qualified Allocation 
Plan).  Applicants  are  strongly  encouraged  to  submit  the  required  items  well  in  advance  of  established 
deadlines.  Non‐statutory deadlines specifically listed in this section may be extended for good cause by the 
Executive  Director  for  a  period  of  not  more  than  five  (5)  business  days  provided;  however,  that  the 
Applicant  requests  an  extension  prior  to  the  date  of  the  original  deadline.    Extensions  relating  to 
Administrative Deficiency deadlines may only be extended if documentation needed to resolve the item is 
needed from a Third Party.  

(1)  Full  Application  Neighborhood  Organization  Request  Date.  The  request  must  be  sent  no  later  than 
fourteen (14) calendar days prior  to  the submission of Parts 5 and& 6 of  the Application  for Tax Exempt 
Bond Developments or at Application for other programs.  

(2)  Full  Application  Delivery  Date.    The  deadline  by  which  the  Application  must  be  submitted  to  the 
Department.  Such deadline will generally be defined in the applicable NOFA.  

(3) Notice  to Submit Lottery Application Delivery Date. No  later than December 14, 2012, Applicants  that 
receive an advance notice regarding a Certificate of Reservation must submit a notice to the Department, in 
the form prescribed by the Department. 

(4) Applications Associated with Lottery Delivery Date.   No  later than December 28, 2012 Applicants that 
participated in the BRB Lottery must submit the complete tax credit Application to the Department.   

(5) Administrative Deficiency Response Deadline.    Such deadline  shall  be  five  (5) business days  after  the 
date on the deficiency notice without incurring a penalty fee pursuant to §10.901 of this chapter (relating to 
Fee Schedule). 

(6)  Third  Party  Report  Delivery  Date  (Environmental  Site  Assessment  (ESA),  Property  Condition 
Assessment (PCA), Appraisal (if applicable).  For Direct Loan Applications, the Third Party reports must be 
submitted with  the  Application  in  order  for  it  to  be  considered  a  complete  Application.  For  Tax‐Exempt 
Bond Developments  the Third Party Reports must  be  submitted no  later  than  seventy‐five  (75)  calendar 
days prior to the Board meeting at which the tax credits will be considered.  The seventy‐five (75) calendar 
day deadlines are available on the Department’s website. 

(7) Market  Analysis  and  Site Design  and Development  Feasibility  Report  Civil  Engineer  Feasibility  Study 
Delivery  Date.  For  Direct  Loan  Applications,  the  Market  Analysis  and  Site  Design  and  Development 
Feasibility  Report  must  be  submitted  with  the  Application  in  order  for  it  to  be  considered  a  complete 
Application.  For  Tax‐Exempt  Bond  Developments  the Market  Analysis  and  Site  Design  and  Development 
Feasibility  Report  must  be  submitted  no  later  than  seventy‐five  (75)  calendar  days  prior  to  the  Board 
meeting  at  which  the  tax  credits  will  be  considered.    The  seventy‐five  (75)  calendar  day  deadlines  are 
available on the Department’s website.   

 



Attachment B:  Preamble, Reasoned Response, and New Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts new 10 
TAC, Chapter 10 Uniform Multifamily Rules, Subchapter B, §10.101 concerning Site and 
Development Restrictions and Requirements, with changes to text as published in the September 
21, 2012 issue of the Texas Register (37 TexReg 7349).  
 
REASONED JUSTIFICATION.  The Department finds that the adoption of the section will 
result in a more consistent approach to governing multifamily activity and to the awarding of 
funding or assistance through the Department and to minimize repetition.  
 
SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMENDATIONS.  
 
The comments and responses include both administrative clarifications and corrections to the 
Uniform Multifamily Rule based on the comments received. After each comment title, numbers 
are shown in parentheses. These numbers refer to the person or entity that made the comment as 
reflected at the end of the reasoned response. If comment resulted in recommended language 
changes to the Uniform Multifamily Rule as presented to the Board in September, such changes 
are indicated.  Public comments were accepted through October 22, 2012 with comments 
received from (6) Diana McIver, DMA Development Company, (8) Matt Hull, Texas 
Association of Community Development Corporations, (10) Lynn Blakeley, Blakeley 
Commercial Real Estate, (11) Claire Palmer, (13) Cynthia Bast, Locke Lord, (23) Walter 
Moreau, Foundation Communities, (25) Michael Daniel, Daniel & Beshara, P.C., (30) Nancy 
Sheppard, San Antonio Housing Authority, et al., (32) Michael Hartman, Tejas Housing Group, 
(36) Hal Fairbanks, HRI Properties, (37) Morgan Little, Texas Coalition of Veterans 
Organizations, (43) David Mark Koogler, Mark-Dana Corporation, (44) Donna Rickenbacker, 
Marque Real Estate Consultants (47) Stuart Shaw, Bonner Carrington, (51) Kelsey Mullen, 
United States Green Building Council (USGBC), (52) Barry Palmer, Coats Rose, (64) Michael 
Bodaken, National Housing Trust, (66) Texas Association of Affordable Housing Providers, and 
(68) Tony Sisk, Churchill Residential. 
 
38. §10.101(a)(2) – Subchapter B – Mandatory Site Characteristics (6), (10), (47), (66), (68) 
COMMENT SUMMARY: Commenter (6) indicated support for the radii regarding the 
mandatory site characteristics and further noted that any potential changes that would increase 
the distance will detract from the quality of the real estate. 
 
Commenter (10) stated the radii noted in this section (1 mile for urban and 2 miles for rural) does 
not take into account that in many urban settings, services may be concentrated in an area where 
land is either not available due to a community’s build-out or the land is too expensive due to 
proximity to mixed-use developments.  Moreover, commenter (10) stated that in rural areas, 
services are frequently scattered along intersections where some services may be available, but 
may not allow for the requirement of 6 services within 2 miles and noted that this limitation is a 
function of restrictions on water and sewer service in these rural areas and cannot be overcome 
by the local jurisdiction. Commenter (10), (47), (66), (68) recommended the radii be changed to 
2 miles for urban and commenter (10), (47), (66) recommended 3 miles for rural. 
 
Commenter (47) recommended this requirement be removed for 4% HTC Developments, 
especially if the Department is not the Issuer and suggested the local issuer, lenders and investors 
should decide whether or not the market has amenities that are close by and that could serve the 



community.  Commenter (47) further suggested multiple points for multiple amenities that fall 
into the same category should be allowed since they are still considered amenities and also 
requested additional options be listed or a mechanism for the applicant to request approval for 
amenities that are not on the list. 
 
Commenter (66) recommended public transportation be added as an option. 
 
STAFF RESPONSE:  Staff concurs with Commenter (6) and believes that proximity to 
amenities is a paramount concern. Staff notes that a majority of applications from the prior 
application round received full points under this scoring item and no changes in the number of 
services required have been recommended that would indicate the ability to meet this 
requirement for the 2013 program year would be a significant barrier to development high 
quality housing in high quality locations. In response to Commenter (66), staff recommends the 
addition of a public transportation stop to the list of amenities. 
 
In response to commenter (47) staff does not see a clear policy reason why housing tax credit 
applications, regardless of if they are 4% or 9%, should be treated differently; therefore, no 
changes are recommended based on this comment. 
 
39. §10.101(a)(3) – Subchapter B – Undesirable Site Features (8), (30), (36), (47), (66) 
COMMENT SUMMARY:  Commenter (8) recommended that an exception be made to (3)(B) 
of this section regarding developments located adjacent to or within 300 feet of active railroad 
tracks.  Commenter (8), (66), with similar comments by commenter (47), suggested exempting 
those developments that mitigate the increased sound by using the official HUD sound 
attenuation standards.  Commenter (30) suggested that this feature be eliminated as it should not 
be considered a negative and further stated that there are many ways in which to attenuate noise 
levels. Commenter (36), (44) reflected similar comments and recommended the following 
revision regarding the railroad track negative site feature: 

“(B) Developments located adjacent to or within 300 feet of active railroad tracks, 
unless the Applicant provides evidence that the city/community has adopted a 
Railroad Quiet Zone or the railroad in question is commuter or light rail or unless 
the Development Site will comply with applicable site acceptability standards set 
forth in 24 CFR Part 51, Subpart B – Noise Abatement and Control.”  

Commenter (47) requested including an option to address proximity to junkyards by measuring 
from the nearest residential building to the junkyard to allow for places where an entry could be 
within 300 feet but the residential buildings are much farther away or allowing the distance to be 
measured from the junkyard to the mitigation method used (e.g. fences, landscaping, etc.).  
According to commenter (47) this is important because there could be revitalization areas that 
have junkyards. 
 
Commenter (66) recommended a waiver process be developed for all undesirable site features; 
however, should the Department not pursue this recommendation then it should be clear that 
waivers should at least be allowed to be requested for the railroad tracks, industrial uses, high 
voltage transmission lines and cell towers and airport accident or clear zones. 
 
STAFF RESPONSE:  For any undesirable site feature that may be applicable to a site and 
therefore render the application ineligible, §10.207 (Waiver of Rules for Applications) of the 
Uniform Multifamily Rules provides for a waiver process should an applicant elect to pursue it.  



Therefore, staff does not recommend any changes based on this comment.  In response to 
commenter (47) requesting the distance be measured in terms of proximity to the nearest 
residential building instead of the boundary of the site, staff believes this requirement 
specifically addresses the site, not the buildings, and it would be inappropriate to measure from a 
building instead of from the site. In addition, site plans often change after application, so this 
could create a potential problem if sites were found eligible under this measurement and then 
built to another standard.  Therefore, staff recommends no changes based on this comment. 
 
Staff recommends the following language for purposes of clarifying the waiver process. This 
language also includes an additional subparagraph which was originally included under 
§10.101(a)(4), related to Undesirable Area Features, but was intended to be included in this 
section. That amendment is also reflected in the appropriate section of the reasoned response 
below. 
 

“…Undesirable Site Features. Development Sites with the undesirable features 
identified in subparagraphs (A) - (G) of this paragraph will be considered 
ineligible. Rehabilitation (excluding Reconstruction) Developments with ongoing 
and existing federal assistance from HUD or USDA are exempt. For purposes of 
this requirement, the term 'adjacent' means sharing a boundary with the 
Development Site. The distances are to be measured from the nearest boundary of 
the Development Site to the boundary of the undesirable feature. If Department 
staff identifies what it believes would constitute an undesirable site feature not 
listed in this paragraph or covered under subparagraph (H) of this paragraph, staff 
may request a determination from the Board as to whether such feature is 
unacceptable.  If the Board determines such feature or Site is ineligible the 
Application shall be terminated and such determination of Site ineligibility and 
termination of the Application cannot be appealed.  

(A) Developments located adjacent to or within 300 feet of junkyards;  

(B) Developments located adjacent to or within 300 feet of active railroad 
tracks, unless the Applicant provides evidence that the city/community has 
adopted a Railroad Quiet Zone or the railroad in question is commuter or light 
rail;  

(C) Developments located adjacent to or within 300 feet of heavy industrial 
uses such as manufacturing plants, refinery blast zones, etc.;  

(D) Developments located adjacent to or within 300 feet of a solid waste or 
sanitary landfills;  

(E) Developments in which the buildings are located within the easement of 
any overhead high voltage transmission line or inside the engineered fall 
distance of any support structure for high voltage transmission lines, radio 
antennae, satellite towers, etc.  This does not apply to local service electric 
lines and poles;   

(F) Developments in which the buildings are located within the accident zones 
or clear zones for commercial or military airports; or  



(G) Developments located adjacent to or within 300 feet of a sexually-
oriented business. For purposes of this paragraph, a sexually-oriented business 
shall be defined as stated in Local Government Code, §243.002; or. 

(H) Any other Site deemed unacceptable, which would include, without 
limitation, those containing an environmental factor that may adversely affect 
the health and safety of the residents and which cannot be adequately 
mitigated.”  

 
40. §10.101(a)(4) – Subchapter B – Undesirable Area Features (8), (13), (25), (30), (32), (47), 
(52), (66) 
COMMENT SUMMARY:  Commenter (8), (11), (30), (32), (47), (66) expressed concern that 
the language in this section is vague and commenter (8) further added that nonprofit developers 
will not know in advance if an area has such an undesirable feature that would count against 
them in an application.  Commenter (8) shared that mission driven nonprofits often work in areas 
that have a history of such undesirable features because their mission is to address those very 
issues.  Commenter (8) recommended the Department try to quantify this section so any 
applicant would be better able to score their own application.  Commenter (30) stated that these 
features will only increase challenges for development that result in an improvement to the 
community and recommended that a waiver process for these features be initiated and once 
approved by the Board it is not challengeable. 
 
Commenter (47) suggested the undesirable area features be removed, provide better definitions 
to the features listed or make it applicable to only Region 3.  Moreover, if made only applicable 
to Region 3 then provide concise definitions or methods of determining how this would be 
applied and how to mitigate.   
 
Commenter (52) stated the features noted in this section will effectively prevent severely 
distressed public housing site from participating in the Department’s programs.  Commenter (52) 
proposed the Department provide an exemption for any development that includes federal 
funding in its construction and financing sources and must comply with HUD environmental 
assessment or federal site and neighborhood regulations.  Such exemption will allow the 
applicant to proceed instead of requiring pre-clearance through the Department.  Moreover, 
commenter (52) proposed that allocations made pursuant to this exemption would not be subject 
to the challenge process under §11.10 of the Qualified Allocation Plan (QAP).  Alternatively, 
commenter (52) suggested that in the event the Department does not allow such an exemption 
then exemptions should be considered for developments that are located in a city’s revitalization 
area, as evidenced by a letter from the municipality’s housing department.  Commenter (66) also 
recommended that any area features disclosed under this section and/or any waivers or pre-
clearance granted with respect to this section be excluded as grounds for challenges under §11.10 
of the QAP.  
 
Commenter (66) recommended the rules provide for an expedited review and appeals process for 
the undesirable area features and proposed the following: 
 

 “The Executive Director shall either grant or deny a waiver or pre-
clearance within five (5) business days of receipt by the Department of disclosure 
of undesirable area features under this clause (4).  If the Department does not 
respond within such five (5) business day period, the application will not be 



terminated due to issues under this clause (4).  Any denial of a waiver or pre-
clearance may be immediately appealed to the Board at the next Board meeting 
regardless of any appeal filing deadlines set forth in §10.902 of this chapter 
(relating to the Appeals Process).” 

 
Commenter (25) stated the undesirable area features listed in the published draft does not include 
several features that were part of the remedial plan.  Specifically, commenter (25) recommended 
including the following under this section: 
 

“…(E) A hazardous waste site or a source of localized hazardous emissions, 
whether remediated or not; 
(F) Heavy industrial use; 
(G) Active railways (other than commuter trains); 
(H)Landing strips or heliports.” 

 
Commenter (13) questioned the phrase “the applicant will be allowed an opportunity address any 
identified concerns” in this section and whether such opportunity is outside the context of either 
the administrative deficiency process or the appeals process.  Commenter (13) suggested that 
should a site be deemed unacceptable to the Department the application should be terminated and 
the applicant should have the opportunity to appeal in the normal course and recommended the 
following revision: 

 
“…If the Department makes such a determination, the Application will be 
terminated and subject to appeal, as provided herein.” 

 
STAFF RESPONSE: In response to commenter (25) staff recommends the suggested revision 
per the Remedial Plan. In response to comments indicating subjectivity of the area features, the 
rules allow for a pre-clearance determination related to such feature and the pre-clearance, if 
denied or withheld, may be appealed to the Board for consideration. Moreover, staff disagrees 
with commenter (8) that a nonprofit developer should be any less aware of undesirable area 
features than a for-profit developer and recommends no changes based on the comment. 
 
In response to commenter (8), regarding mission driven nonprofits working in undesirable areas, 
and commenter (52), staff does not believe that exceptions should be given to any Developments 
considering that this item is central to the Remedial Plan. However, applicants have the ability to 
choose to pursue a waiver.  Staff recommends to changes based on this comment. 
 
In response to commenter (66), pursuant to §11.10(5) of the QAP as currently posted, pre-
clearance determinations for undesirable area features cannot be challenged. However, failure to 
disclose any undesirable features through the pre-clearance process can be challenged. Staff 
expects a large number of pre-clearance requests, and it is not reasonable to make determinations 
within 5 days. However, staff appreciates that these determinations are vital to developers and; 
therefore, staff is willing to accept the requests very early in the application process, outside of 
the pre-application submission if necessary. Staff will work to make determinations in an 
efficient manner and get appeals to the Board as quickly as possible, but staff does not believe it 
is practical to disregard the appeals process and timeline in this instance.  Staff recommends no 
changes based on this comment. 
 



In response to commenter (13) requesting clarification on how such unacceptable sites will be 
treated staff recommends the revision below. This revision also includes a deletion of language 
related to unacceptable sites which was intended to be included under §10.101(a)(3), related to 
Undesirable Site Features. Such change is also reflected in that section of the reasoned response 
above. 
 

“…Undesirable Area Features.  If the Development Site is located between 301 
feet – 1,000 feet of any of the undesirable area features in subparagraphs (A) – 
(HD) of this paragraph then the Applicant must disclose the presence of such 
feature to the Department. The standard to be applied in making a determination 
under this paragraph is whether the undesirable area feature is of a nature that 
would not be typical in a neighborhood that would qualify under the Opportunity 
Index pursuant to §11.9(c)(4) of this title (relating to Competitive HTC selection 
Criteria). For a Housing Tax Credit Application the Applicant is required to 
disclose the presence of such feature at the time the pre-application (as applicable) 
is submitted to the Department so as to expedite the review of such information. 
For all other types of Applications, and for those Housing Tax Credit Applicants 
who did not submit a pre-application, the Applicant is required to disclose the 
presence of such feature at the time the Application is submitted to the 
Department. Disclosure of such features affords the Applicant the opportunity to 
obtain pre-clearance of a particular Site from the Department in accordance with 
§10.207 of this chapter (relating to Waiver of Rules for Applications).  Non-
disclosure of such information may result in the Department’s withholding or 
denial of pre-clearance. Denial or withholding of pre-clearance deems the Site 
ineligible and is grounds for termination of the Application. Should Department 
staff withhold or deny pre-clearance, Applicants may appeal the decision to the 
Board pursuant to §10.902 of this chapter (relating to Appeals Process. 
(§2306.0321; §2306.6715)). Should the Board uphold staff’s decision or initially 
withhold or deny pre-clearance, the resulting determination of sSite ineligibility 
and termination of the Application cannot be appealed. The Board’s decision 
cannot be appealed. 

(A) A history of significant or recurring flooding; 

(B) Significant presence of blighted structures; 

(C) Fire hazards that could impact the fire insurance premiums for the 
proposed Development; or 

(D) Locally known presence of gang activity, prostitution, drug trafficking, or 
other significant criminal activity that rises to the level of frequent police 
reports;. 

(E) A hazardous waste site or a source of localized hazardous emissions, 
whether corrected or not; 

(F) Heavy industrial use; 

(G) Active railways (other than commuter trains); or 

(H) Landing strips or heliports. 



(5) Unacceptable sites include, without limitation, those containing an 
environmental factor that may adversely affect the health and safety of the 
residents and which cannot be adequately mitigated.  If the Department makes 
such a determination, the Applicant will be allowed an opportunity to address 
any identified concerns. “   

 
41. §10.101(b)(1)(A) – Subchapter B – Development Requirements and Restrictions (36) 
COMMENT SUMMARY:  Commenter (36) stated the scope of public use requirements was 
clarified in the Housing and Economic Recovery Act of 2008 which specifically stated that a 
development does not fail to meet the public use requirement solely because of occupancy 
restrictions or preferences that favor tenants with special needs, who are members of a specified 
group under a State program or who are involved in artistic or literary activities.  Commenter 
(36) recommended the following revision: 

“…(A) General Ineligibility Criteria.   

(v) A Development seeking Housing Tax Credits that is reasonably believed 
by staff to clearly not meet the general public use requirement under Treasury 
Regulation §1.42-9 unless the Applicant has obtained a private letter ruling 
that the proposed Development is permitted; however, HTC Developments 
serving special needs populations or specified groups as authorized under 
§3004(g) of the Housing and Economic Recovery Act of 2008, including 
Professional Educators or Texas Heroes as defined by the Texas State 
Affordable Housing Corporations Single Family Programs, shall be deemed to 
meet the public use requirement; or” 

 
STAFF RESPONSE:  Staff has and will continue to take into account the changes to the tax 
credit statute regarding the general public use requirement before considering any Application 
ineligible based on the tenant population it proposes to serve.  Staff believes that if a proposed 
Development does not appear to meet such requirement it would be prudent to seek a private 
letter ruling rather than risk awarding credits to a Development it believes is in violation of the 
regulations. Inclusion of the above suggested language is not necessary and it is not entirely clear 
that the listed programs would meet the general use requirements. Staff recommends no change 
based on this comment. 
 
42. §10.101(b)(3) – Subchapter B – Rehabilitation Costs (11), (13) 
COMMENT SUMMARY:  Commenter (13) asked for clarification regarding the language that 
rehabilitation costs must be “maintained through the issuance of IRS Form 8609.”  Commenter 
(13) indicated that such application could be submitted that does not involve the issuance of such 
Forms and suggested the language be revised to state such costs per unit be “supported in the 
Applicant’s cost certification.”  Moreover, commenter (13) requested clarification on whether 
the funding would be lost entirely should such application not support the requisite level of 
rehabilitation costs.  Commenter (11) suggested this requirement be tiered for all Developments, 
for example, a certain amount if the development is less than 20 years old and then $25,000 for 
all other developments. 
 
STAFF RESPONSE: In response to commenter (13), staff believes the represented level of 
rehabilitation should be maintained through the issuance of IRS Form 8609 or at the time of 
close-out documentation, as applicable, and recommends changes to the language accordingly.  



While the precise cost per unit is more difficult to maintain due to continuously changing 
construction costs, the department will require the minimum level ascribed to in the application 
to be met.  At the time of cost certification or close-out documentation, staff would require the 
amount of rehabilitation to be verified prior to the issuance of IRS Form 8609. Any potential 
change in the credit or funding amount as a result of not meeting the minimum level required 
such determination will be made upon review of the cost certification or close-out 
documentation.  Staff recommends no change based on this comment. 
 
In response to commenter (11), staff has followed Board direction regarding the rehabilitation 
threshold requirements and specifically allowing a lower threshold for original 9% competitive 
HTC applications that are coming out of the compliance period that may need rehabilitation and 
are funded utilizing the 4% HTC program.  Creating additional tiers based on the age of the 
property and its applicability to the funding source is a change that would certainly warrant 
additional discussion and public comment.  Staff recommends no change based on this comment. 
 
43. §10.101(b)(4)(J) – Subchapter B – Mandatory Development Amenities (43) 
COMMENT SUMMARY:  Commenter (43) recommended the Energy Star lighting in all Units 
which may include compact fluorescent bulbs item allow LED light bulbs to be acceptable. 
 
STAFF RESPONSE: Staff agrees with commenter and recommends the following revision: 

“(J) Energy-Star rated lighting in all Units which may include compact 
fluorescent or LED light bulbs;”  

 
44. §10.101(b)(5) – Subchapter B – Common Amenities (13), (23), (36), (43), (44), (51), (64) 
COMMENT SUMMARY:  Commenter (36), (44) stated that inner city urban tax credit 
developments usually involve zero-lot line or other land availability and cost constraints that 
would make the provision of many of the common amenities, particularly outdoor amenities, 
infeasible, or difficult at best.  In contrast, proximity to employment centers and public amenities 
creates a high demand for downtown affordable housing.  Commenter (36), (44) recommended 
the following revisions: 

“(A) All Developments must provide sufficient common amenities as described in 
subparagraph (C) of this paragraph to qualify for at least the minimum number of 
points with urban zero lot line Developments required to qualify for only 50% of 
the required points, required in accordance with…:”   

Moreover, commenter (36) recommended the following clarifications and amenities as it relates 
to this section: 
 

 “…(i) Full perimeter fencing (may include building walls in Urban 
Developments) 2 points); 
(xvi) Dog Park area that is fully enclosed and intended for tenant owned dogs to 
run off leash (or a dog wash station with plumbing for hot and cold water 
connections and tub drainage (requires that the Development allow dogs) (1 
point); 
(xxxi) Rooftop viewing deck (2 points); 
(xxxii) High ceilings (<10 feet average) in common areas (1 point).” 

 



Commenter (43) recommended adjusting the range for clause (iii) to be 41 to 80 units in order to 
more closely relate to the maximum number of units permitted for rural developments and 
adjusting clause (iv) to 81 to 99 units. 
 
Commenter (51) stated there are vast differences in the minimum requirements of LEED and 
NAHB’s National Green Building Standard (NGBS) and therefore should not be viewed as equal 
programs.  Specifically, NGBS does not require performance testing to achieve certification.  
Performance tests are used in all certification levels of LEED to verify very important energy 
efficiency and indoor air quality measures and has become and industry standard; however, 
NGBS does not require performance tests for any level other than Emerald, their highest.  
Commenter (51) recommended the following change: 

“(IV) National Green Building Standard Emerald Level (NAHB Green) (4 
points).  The Development must incorporate, at a minimum, all of the applicable 
criteria necessary to obtain a the Emerald Level NAHB Green Certification., 
regardless of the rating level achieved (i.e. Bronze, Silver, Gold, or Emerald).” 

Commenter (23) indicated green building practices should be a meaningful threshold item and 
noted that affordable housing by definition includes affordable utility bills.  Commenter (23) 
suggested at least 2 points in meeting this threshold requirement must come from the Green 
Building Certifications option. 
 
Commenter (64) commended the Department for maintaining the green building options in the 
published draft and recommended such options remain in the final version.  Commenter (64) 
further suggested the Department consider working with state utilities to create energy efficiency 
programs for multifamily developments. 
 
Commenter (13) noted the presence of required amenities is observed at the time of final 
construction inspection and during the periodic compliance inspections and questioned, 
specifically, the amenity relating to “20% of the water needed annually for site irrigation is from 
a rain water harvesting/collection system…”  Commenter (13) requested clarification on exactly 
how this would be evidenced and what would happen in times of drought. 
 
STAFF RESPONSE: In response to commenter (36), (44) staff recommends the inclusion of 
the dog wash station and rooftop viewing deck to the list of common amenities as noted below.  
Staff does not believe a 10’ ceiling in common areas produces a real benefit to tenants.  
Regarding the other recommendations by commenters (36), (44), should an applicant believe 
they cannot achieve the required point thresholds with the existing list of amenities and desire to 
propose an amenity not included on the list they are encouraged to contact the Department on 
pursuing the waiver and/or pre-clearance process. 
 

(xvi) Dog Park area that is fully enclosed and intended for tenant owned dogs to 
run off leash or a dog wash station with plumbing for hot and cold water 
connections and tub drainage (requires that the Development allow dogs) (1 
point); 
(xxxi) Rooftop viewing deck (2 points); 

 
In response to commenter (43), it is staff’s preference to keep the unit ranges as proposed in the 
published draft.  Based on the point values attributed to each amenity, achieving 10 points for a 
rural development has not historically proven difficult and would lend itself to a more 



marketable development and better quality of life for the residents; therefore, no changes are 
commended based on this comment. 
 
In response to commenter (51) regarding the change to the Emerald Level NGBS standard, such 
proposed change reflects one that is more restrictive and would certainly warrant additional 
public comment prior to implementation; therefore, no changes are recommended at this time.   
 
 
45. §10.101(b)(6) – Subchapter B – Unit Amenities (11), (13), (36), (44), (47), (66) 
COMMENT SUMMARY:  Commenter (36), (44) suggested the following that would take into 
consideration an Adaptive Reuse development, especially those that involve historic preservation 
of older buildings. 
 

“Rehabilitation Developments will start with a base score of (3 points) and 
Supportive Housing and Adaptive Reuse Developments will start with a base 
score of (5 points)…” 
 

Moreover, commenter (36) recommended the following change: 
 

(viii) Thirty (30) year shingle or metal roofing (or flat roof equivalent) (.5 point).”  
 
Commenter (47) recommended these requirements be reduced to 6 points for 4% HTC 
applications or, as was also recommended by commenter (66), provide more options to arrive at 
the 7 points required.  Commenter (11) noted the change in the point value now requires that 
almost all the amenities be selected which doesn’t allow for many options.  Commenter (66) 
recommended desk and computer nook be added to this list. 
 
Commenter (13) suggested this section be clarified to indicate that such unit amenities should be 
maintained for the compliance period.   
 
STAFF RESPONSE: Staff does not agree with the recommended revisions proposed by 
commenters (36), (44).  Should an applicant believe they cannot achieve the required point 
thresholds with the existing list of amenities and desire to propose an amenity not included on 
the list they are encouraged to contact the Department on pursuing the waiver and/or pre-
clearance process.  In response to commenter (47) staff does not see a clear policy reason why 
4% HTC applications should be treated any different than 9% HTC applications and therefore, 
does not recommend the change.   
 
While the list of unit amenities in the published proposal reflects lower point values, the net 
effect over the prior year is essentially the same, resulting in at least half of the amenities being 
selected.  Staff agrees with the recommendation of adding a desk or computer nook to the list as 
suggested by commenter (66).  Staff recommends the following amended language:   
 

“…(x) Covered parking (including garages) of at least one covered space per Unit 
(1.5 points);  

(xi) 100 percent masonry on exterior (1.52 points) (Applicants may not select this 
item if clause (xii) of this subparagraph is selected);  



(xii) Greater than 75 percent masonry on exterior (0.51 point) (Applicants may 
not select this item if clause (xi) of this subparagraph is selected);  

(xiii) R-15 Walls / R-30 Ceilings (rating of wall/ceiling system) (1.5 points); 

(xiv) 14 SEER HVAC (or greater) or evaporative coolers in dry climates for New 
Construction, Adaptive Reuse, and Reconstruction or radiant barrier in the attic 
for Rehabilitation (excluding Reconstruction) (1.5 points); 

(xv) High Speed Internet service to all Units (1 point);. 

(xvi)  Desk or computer nook (0.5 point).” 

 
In response to commenter (13), current language indicates the points associated with the unit 
amenities selected at application must be maintained throughout the compliance period; 
therefore, no changes are recommended based on this comment.  
 
46. §10.101(b)(7) – Subchapter B – Tenant Supportive Services (13), (37), (47) 
COMMENT SUMMARY:  Commenter (37) recommended the list of services be reviewed to 
ensure they address the needs and services related to Veterans.  Commenter (47) requested “or 
other services as may be approved by the Department” be added to this section.   
 
Commenter (13) suggested given current technology, references to a CD-Rom be changed to an 
online course.  Lastly, commenter (13) questioned the point values attributed to quarterly health 
and nutritional courses compared to that of organized youth and sports programs and noted that 
the latter can be more time-intensive and require additional expenditure for equipment or 
supplies.  Commenter (13) recommended the points for organized youth and sports program be 
increased to commensurate the effort and resources invested. 
 
STAFF RESPONSE:  The current list of supportive services contains services that would be 
conducive to both general population and elderly developments.  While commenter (37) 
expressed an interest in expanding the list further to include services specific to veterans no 
specific suggestions were provided.  In response to commenter (47), should an applicant identify 
a service they would like to provide they are encouraged to notify the Department prior to the 
implementation of such service for approval.  Staff recommends no changes based on these 
comments. 
 
In response to commenter (13), staff notes that the reference to CD-Rom is as an example as 
something that would not qualify; however, staff agrees with the revision for clarification since 
the rule clearly states that an on-site instructor is required for the points and recommends 
amended language.  Staff disagrees with the comment regarding quarterly health and nutritional 
courses compared to organized youth and sports programs. Staff feels that both options allow for 
a wide range of resources in order to execute them effectively. Some nutritional courses are more 
intensive than others, while some sports programs also require more equipment and/or staff time 
than others.  Therefore, no changes are recommended based on this comment. 
 
47. §10.101(b)(8) – Subchapter B – Development Accessibility Requirements 
 
Staff notes that as a result of public comment relating to §10.208 (relating to Forms and 
Templates), staff has incorporated the items listed on the Certification of Development Owner 



and Certification of Principal in the rule where appropriate and subsequently removed the 
actual form from the rule itself.  As a result, the changes to this section are the result of those 
items originally included in these certifications, specific to the development accessibility 
requirements. 
 
 
STATUTORY AUTHORITY. The new section is adopted pursuant to Texas Government Code 
§2306.053, which authorizes the Department to adopt rules. Additionally, the new section is 
adopted pursuant to §2306.67022, which specifically authorizes the Department to adopt a 
qualified allocation plan.      
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Subchapter B – Site and Development Requirements and Restrictions 

§10.101.  Site and Development Requirements and Restrictions.  

(a)  Site Requirements  and Restrictions.  The  purpose  of  this  section  is  to  identify  specific  restrictions 
related to a Development Site seeking multifamily funding or assistance from the Department.   

(1) Floodplain.   New Construction or Reconstruction Developments  located within  the  one‐hundred 
(100)  year  floodplain  as  identified  by  the  Federal  Emergency  Management  Agency  (FEMA)  Flood 
Insurance Rate Maps must develop the site so that all finished ground floor elevations are at least one 
foot above the floodplain and parking and drive areas are no lower than six inches below the floodplain, 
subject to more stringent local requirements. If no FEMA Flood Insurance Rate Maps are available for 
the proposed Development Site, flood zone documentation must be provided from the local government 
with  jurisdiction  identifying  the  one‐hundred  (100)  year  floodplain.  Rehabilitation  (excluding 
Reconstruction)  Developments  with  existing  and  ongoing  federal  funding  assistance  from  the  U.S. 
Department of Housing and Urban Development (HUD) or U.S. Department of Agriculture (USDA) are 
exempt  from  this  requirement.    However,  where  existing  and  ongoing  federal  assistance  is  not 
applicable  such  Rehabilitation  (excluding  Reconstruction)  Developments  will  be  allowed  in  the  one‐
hundred (100) year floodplain provided the Unit of General Local Government has undertaken and can 
substantiate sufficient mitigation efforts and such documentation is submitted in the Application or the 
existing structures meet the requirements that are applicable for New Construction or Reconstruction 
Developments. 

(2) Mandatory  Site  Characteristics.  Developments  Sites  must  be  located  within  a  one mile  radius 
(two‐mile radius for Developments located in a Rural Area) of at least six (6) services. Only one service 
of  each  type  listed  in  subparagraphs  (A)  ‐  (SR)  of  this  paragraph will  count  towards  the  number  of 
services  required.    A map must  be  included  identifying  the Development  Site  and  the  location of  the 
services by name. All services must exist or,  if under construction, must be under active construction, 
post pad (e.g. framing the structure) by the date the Application is submitted: 

(A) full service grocery store;  

(B) pharmacy;  

(C) convenience store/mini‐market;  

(D) department or retail merchandise store;  

(E) bank/credit union;  

(F) restaurant (including fast food);  

(G) indoor public recreation facilities, such as civic centers, community centers, and libraries;  

(H) outdoor public recreation facilities such as parks, golf courses, and swimming pools;  

(I) medical offices (physician, dentistry, optometry) or hospital/medical clinic; 

(J) public schools (only eligible for Developments that are not Qualified Elderly Developments);  

(K) senior center;  

(L) religious institutions;  

(M)  day  care  services  (must  be  licensed  ‐  only  eligible  for  Developments  that  are  not  Qualified 
Elderly Developments);  

(N) post office; 

(O) city hall;  

(P) county courthouse;  

(Q) fire station; or 



(R) police station; or 

(S) public transportation stop.  

(3)  Undesirable  Site  Features.  Development  Sites  with  the  undesirable  features  identified  in 
subparagraphs  (A)  ‐  (G)  of  this  paragraph  will  be  considered  ineligible.  Rehabilitation  (excluding 
Reconstruction)  Developments  with  ongoing  and  existing  federal  assistance  from  HUD  or  USDA  are 
exempt.  For  purposes  of  this  requirement,  the  term  'adjacent'  means  sharing  a  boundary  with  the 
Development Site. The distances are to be measured from the nearest boundary of the Development Site 
to  the  boundary  of  the  undesirable  feature.  If  Department  staff  identifies  what  it  believes  would 
constitute an undesirable site feature not listed in this paragraph or covered under subparagraph (H) of 
this  paragraph,  staff  may  request  a  determination  from  the  Board  as  to  whether  such  feature  is 
unacceptable.    If  the  Board  determines  such  feature  or  Site  is  ineligible  the  Application  shall  be 
terminated  and  such  determination  of  Site  ineligibility  and  termination  of  the  Application  cannot  be 
appealed. 

(A) Developments located adjacent to or within 300 feet of junkyards;  

(B)  Developments  located  adjacent  to  or  within  300  feet  of  active  railroad  tracks,  unless  the 
Applicant  provides  evidence  that  the  city/community  has  adopted  a  Railroad  Quiet  Zone  or  the 
railroad in question is commuter or light rail;  

(C)  Developments  located  adjacent  to  or  within  300  feet  of  heavy  industrial  uses  such  as 
manufacturing plants, refinery blast zones, etc.;  

(D) Developments located adjacent to or within 300 feet of a solid waste or sanitary landfills;  

(E)  Developments  in which  the  buildings  are  located within  the  easement  of  any  overhead  high 
voltage  transmission  line or  inside  the engineered  fall  distance of  any  support  structure  for high 
voltage transmission lines, radio antennae, satellite towers, etc.  This does not apply to local service 
electric lines and poles;   

(F) Developments  in which the buildings are  located within  the accident zones or clear zones  for 
commercial or military airports; or  

(G)  Developments  located  adjacent  to  or  within  300  feet  of  a  sexually‐oriented  business.  For 
purposes  of  this  paragraph,  a  sexually‐oriented  business  shall  be  defined  as  stated  in  Local 
Government Code, §243.002; or. 

(H) Any other Site deemed unacceptable, which would include, without limitation, those containing 
an environmental factor that may adversely affect the health and safety of the residents and which 
cannot be adequately mitigated.  

 

(4) Undesirable Area Features.    If  the Development Site  is  located between 301  feet – 1,000  feet of 
any of the undesirable area features in subparagraphs (A) – (HD) of this paragraph then the Applicant 
must disclose the presence of such feature to the Department. The standard to be applied in making a 
determination under this paragraph is whether the undesirable area feature is of a nature that would 
not  be  typical  in  a  neighborhood  that  would  qualify  under  the  Opportunity  Index  pursuant  to 
§11.9(c)(4)  of  this  title  (relating  to  Competitive  HTC  selection  Criteria).  For  a  Housing  Tax  Credit 
Application  the  Applicant  is  required  to  disclose  the  presence  of  such  feature  at  the  time  the  pre‐
application  (as  applicable)  is  submitted  to  the  Department  so  as  to  expedite  the  review  of  such 
information. For all other types of Applications, and  for those Housing Tax Credit Applicants who did 
not submit a pre‐application,  the Applicant  is required to disclose the presence of such  feature at  the 
time the Application is submitted to the Department. Disclosure of such features affords the Applicant 
the  opportunity  to  obtain pre‐clearance of  a  particular  Site  from  the Department  in  accordance with 
§10.207  of  this  chapter  (relating  to  Waiver  of  Rules  for  Applications).    Non‐disclosure  of  such 
information  may  result  in  the  Department’s  withholding  or  denial  of  pre‐clearance.  Denial  or 
withholding of pre‐clearance deems the Site ineligible and is grounds for termination of the Application. 
Should  Department  staff  withhold  or  deny  pre‐clearance,  Applicants may  appeal  the  decision  to  the 



Board  pursuant  to  §10.902  of  this  chapter  (relating  to  Appeals  Process.  (§2306.0321;  §2306.6715)). 
Should  the  Board  uphold  staff’s  decision  or  initially  withhold  or  deny  pre‐clearance,  the  resulting 
determination of sSite ineligibility and termination of the Application cannot be appealed. The Board’s 
decision cannot be appealed. 

(A) A history of significant or recurring flooding; 

(B) Significant presence of blighted structures; 

(C) Fire hazards that could impact the fire insurance premiums for the proposed Development; or 

(D)  Locally  known  presence  of  gang  activity,  prostitution,  drug  trafficking,  or  other  significant 
criminal activity that rises to the level of frequent police reports;. 

(E) A hazardous waste site or a source of localized hazardous emissions, whether corrected or not; 

(F) Heavy industrial use; 

(G) Active railways (other than commuter trains); or 

(H) Landing strips or heliports. 

(5) Unacceptable sites  include, without  limitation,  those containing an environmental  factor  that may 
adversely affect the health and safety of the residents and which cannot be adequately mitigated.  If the 
Department makes such a determination, the Applicant will be allowed an opportunity to address any 
identified concerns.    

(b)  Development  Requirements  and  Restrictions.  The  purpose  of  this  section  is  to  identify  specific 
restrictions on a proposed Development submitted for multifamily funding by the Department.  

(1) Ineligible Developments.   A Development shall be ineligible  if any of the criteria  in subparagraphs 
(A) and (B) of this paragraph are deemed to apply.  

(A) General Ineligibility Criteria.   

(i) Developments  comprised of hospitals,  nursing homes,  trailer parks, dormitories  (or other 
buildings that will be predominantly occupied by students) or other facilities which are usually 
classified as transient housing (as provided in the §42(i)(3)(B)(iii) and (iv) of the Code);.  

(ii) Any Development with any building(s) with four or more stories that does not  include an 
elevator; 

(iii) A Housing Tax Credit Development that provides continual or frequent nursing, medical or 
psychiatric services. Refer to IRS Revenue Ruling 98‐47 for clarification of assisted living;  

(iv) A Development that violates §1.15 of this title (relating to Integrated Housing Rule); 

(v) A Development seeking Housing Tax Credits that  is reasonably believed by staff to clearly 
not meet  the  general  public  use  requirement  under  Treasury  Regulation  §1.42‐9  unless  the 
Applicant has obtained a private letter ruling that the proposed Development is permitted; or 

(vi)  A  Development  utilizing  a  Direct  Loan  that  is  subject  to  the  Housing  and  Community 
Development Act, §104(d), requirements and proposing Rehabilitation or Reconstruction, if the 
Applicant  is  not  proposing  the  one‐for‐one  replacement  of  the  existing  unit  mix.  Adding 
additional units would not violate this provision.  

(B) Ineligibility of Qualified Elderly Developments. 

(i) Any Qualified Elderly Development  of  two  stories or more  that does not  include  elevator 
service for any Units or living space above the first floor;  

(ii) Any Qualified Elderly Development with any Units having more  than  two bedrooms with 
the exception of up to three employee Units reserved for the use of the manager, maintenance, 
and/or security officer. These employee Units must be specifically designated as such; or 



(iii) Any Qualified Elderly Development (including Qualified Elderly in a Rural Area) proposing 
more than 70 percent two‐bedroom Units. 

(2)  Development  Size  Limitations.  The  minimum  Development  size  will  be  16  Units.  New 
Construction  or  Adaptive  Reuse  Developments  in  Rural  Areas  will  be  limited  to  80  Units.  Other 
Developments do not have a limitation as to the number of Units. 

(3) Rehabilitation Costs. Developments  involving Rehabilitation must establish a scope of work that 
will substantially  improve the  interiors of all units and exterior deferred maintenance, at a minimum, 
and will  involve at  least $25,000 per Unit  in Building Costs and Site Work.    If  financed with USDA the 
minimum  is  $19,000  and  for  Tax‐Exempt  Bond  Developments,  less  than  twenty  (20)  years  old,  the 
minimum is $15,000 per Unit.  These levels must be maintained through the issuance of IRS Forms 8609 
or at the time of the close‐out documentation, as applicable.   

(4) Mandatory Development Amenities. (§2306.187) New Construction, Reconstruction or Adaptive 
Reuse  Units  must  provide  all  of  the  amenities  in  subparagraphs  (A)  ‐  (M)  of  this  paragraph. 
Rehabilitation (excluding Reconstruction) Developments must provide the amenities in subparagraphs 
(C) ‐ (M) of this paragraph unless stated otherwise.  Supportive Housing Developments are not required 
to provide the amenities in subparagraph (B), (E), (F), (G), (I), or (M) of this paragraph; however, access 
must be provided to a comparable amenity in a common area. These amenities must be at no charge to 
the tenants.  

(A) All Units must be wired with RG‐6/U COAX or better and CAT3 phone cable or better, wired to 
each bedroom, dining room and living room;  

(B) Laundry Connections;  

(C) Blinds or window coverings for all windows;  

(D) Screens on all operable windows;  

(E)  Disposal  and  Energy‐Star  rated  dishwasher  (not  required  for  USDA;  Rehabilitation 
Developments exempt from dishwasher if one was not originally in the Unit);  

(F) Energy‐Star rated refrigerator;  

(G) Oven/Range;  

(H) Exhaust/vent fans (vented to the outside) in bathrooms;  

(I) At least one Energy‐Star rated ceiling fan per Unit;  

(J) Energy‐Star rated lighting in all Units which may include compact fluorescent or LED light bulbs;  

(K)  Plumbing  fixtures  (toilets  and  faucets)  must  meet  design  standards  at  30  TAC  §290.252 
(relating to Design Standards);  

(L) All Units must have central heating and air‐conditioning (Packaged Terminal Air Conditioners 
meet this requirement for SRO or Efficiency Units in Supportive Housing Developments only); and 

(M) Adequate parking spaces consistent with local code, unless there is no local code, in which case 
the  requirement  would  be  one  and  a  half  (1.5)  spaces  per  Unit  for  non‐Qualified  Elderly 
Developments and one (1) space per Unit for Qualified Elderly.  

(5) Common Amenities.   

(A) All Developments must provide sufficient common amenities as described in subparagraph (C) 
of this paragraph to qualify for at least the minimum number of points required in accordance with:   

(i)  Developments with 16 Units must qualify for one (1) point;  

(ii)Developments with 17 to 40 Units must qualify for four (4) points;  

(iii) Developments with 41 to 76 Units must qualify for seven (7) points;  

(iv) Developments with 77 to 99 Units must qualify for ten (10) points;  



(v) Developments with 100 to 149 Units must qualify for fourteen (14) points;  

(vi) Developments with 150 to 199 Units must qualify for eighteen (18) points; or  

(vii) Developments with 200 or more Units must qualify for twenty‐two (22) points.  

(B) These points are not associated with any selection criteria points. The amenities must be for the 
benefit  of  all  tenants  and  made  available  throughout  normal  business  hours  and  maintained 
throughout  the Compliance Period.  If  fees  in addition  to  rent  are charged  for amenities,  then  the 
amenity may not be included among those provided to satisfy the requirement. All amenities must 
meet  accessibility  standards  and  spaces  for  activities  must  be  sized  appropriately  to  serve  the 
proposed Target Population. Applications for non‐contiguous scattered site housing, excluding non‐
contiguous  single  family  sites,  will  have  the  test  applied  based  on  the  number  of  Units  per 
individual site. 

(C)  The  common  amenities  and  respective  point  values  are  set  out  in  clauses  (i)  ‐  (xxix)  of  this 
subparagraph. Some amenities may be restricted to a specific Target Population. An Application can 
only count an amenity once; therefore combined functions (a library which is part of a community 
room) will only qualify for points under one category:  

(i) Full perimeter fencing (2 points);  

(ii) Controlled gate access (2 points);  

(iii) Gazebo w/sitting area (1 point);  

(iv)  Accessible  walking/jogging  path  separate  from  a  sidewalk  and  in  addition  to  required 
accessible routes to Units or other amenities (1 point);  

(v) Community laundry room with at least one washer and dryer for each 25 Units (3 points);  

(vi) Barbecue grill and picnic table with at least one of each for every 50 Units (1 point);  

(vii) Covered pavilion that includes barbecue grills and tables with at least one grill and table 
for every 50 Units (2 points);  

(viii) Swimming pool (3 points); 

(ix) Splash pad/water feature play area (1 point);  

(x) Furnished fitness center.  Equipped with fitness equipment options with at least one option 
per  every  40  Units  or  partial  increment  of  40  Units:    stationary  bicycle,  elliptical  trainer, 
treadmill, rowing machine, universal gym, multi‐functional weight bench, sauna, stair‐climber, 
or  other  similar  equipment.    Equipment  shall  be  commercial  use  grade  or  quality.    All 
Developments must  have  at  least  two  equipment  options but  are not  required  to  have more 
than five equipment options regardless of number of Units (2 points);  

(xi) Equipped and functioning business center or equipped computer learning center.  Must be 
equipped with 1 computer  for every 30 Units  loaded with basic programs, 1  laser printer  for 
every 3 computers (minimum of one printer) and at least one scanner which may be integrated 
with printer (2 points);  

(xii) Furnished Community room (2 points);  

(xiii) Library with an accessible sitting area (separate from the community room) (1 point);  

(xiv) Enclosed community sun porch or covered community porch/patio (1 point);  

(xv) Service coordinator office in addition to leasing offices (1 point);  

(xvi) Senior Activity Room stocked with supplies (Arts and Crafts, etc.) (2 points);  

(xvii) Health Screening Room (1 point);  

(xviii)  Secured Entry  (applicable  only  if  all Unit  entries  are within  the building’s  interior)  (1 
point);  



(xix) Horseshoe pit, putting green or shuffleboard court (1 point);  

(xx) Community Dining Room with full or warming kitchen furnished with adequate tables and 
seating (3 points);  

(xxi) One Children's Playscape Equipped for 5 to 12 year olds, or one Tot Lot; (1 point).   Can 
only select this item if clause (xxii) of this subparagraph is not selected; or 

(xxii) Two Children's Playscapes Equipped for 5 to 12 year olds, two Tot Lots, or one of each (2 
points).  Can only select this item if clause (xxi) of this subparagraph is not selected;  

(xxiii) Sport Court (Tennis, Basketball or Volleyball) (2 points);  

(xxiv)  Furnished  and  staffed  Children's  Activity  Center  that  must  have  age  appropriate 
furnishings and equipment.  Appropriate levels of staffing must be provided during after‐school 
hours and during school vacations (3 points);  

(xxv) Community Theater Room equipped with a 52 inch or larger screen with surround sound 
equipment; DVD player; and theater seating (3 points);  

(xvi) Dog Park area that is fully enclosed and intended for tenant owned dogs to run off leash or 
a  dog  wash  station  with  plumbing  for  hot  and  cold  water  connections  and  tub  drainage 
(requires that the Development allow dogs) (1 point); 

(xvii) Common area Wi‐Fi (1 point); or 

(xviii) Twenty‐four hour monitored camera/security system in each building (3 points); 

(xxix) Secured bicycle parking (1 point); 

(xxxi) Rooftop viewing deck (2 points); or 

(xxxii) Green Building Certifications.   Points under  this  item are  intended  to promote energy 
and water conservation, operational savings and sustainable building practices.  Points may be 
selected  from  only  one  of  four  categories:  Limited  Green  Amenities,  Enterprise  Green 
Communities,  Leadership  in  Energy  and  Environmental  Design  (LEED)  and  National  Green 
Building Standard (NAHB) Green. A Development may qualify for no more than four (4) points 
total under this clause. 

(I) Limited Green Amenities (2 points).   The items listed in subclauses (I) – (IV) of this clause 
constitute  the  minimum  requirements  for  demonstrating  green  building  of  multifamily 
Developments.  Six (6) of the nine (9) items listed under items (‐a‐) ‐ (‐i‐) of this subclause must 
be met in order to qualify for the maximum number of two (2) points under this item; 

(‐a‐) at least 20 percent of the water needed annually for site irrigation is from a rain water 
harvesting/collection system and/or locally approved greywater collection system.  This can 
include  rainwater  harvested  from  gutters  and  downspouts  to  a  storage  tank  or  cistern 
where  it  can be  treated or  filtered  for potable uses; untreated  rainwater may be used  for 
non‐potable uses; 

(‐b‐) native trees and plants installed that are appropriate to the Development Site’s soil and 
microclimate to allow for shading in the summer and heat gain in the winter; 

(‐c‐) install water‐conserving fixtures that meet the EPA’s WaterSense Label.  Such fixtures 
must  include  low‐flow  or  high  efficiency  toilets,  bathroom  lavatory  faucets,  showerheads 
and  kitchen  faucets.    Rehabilitation  Developments  may  install  compliant  faucet  aerators 
instead of replacing the entire faucets; 

(‐d‐) all of the HVAC condenser units are located so they are fully shaded 75 percent of the 
time during summer months (i.e. May through August); 

(‐e‐)  install  Energy‐Star  qualified  hot  water  heaters  or  install  those  that  are  part  of  an 
overall Energy‐Star efficient system; 



(‐f‐)  install  individual  or  sub‐metered  utility  meters.    Rehabilitation  Developments  may 
claim sub‐meter only if not already sub‐metered at the time of Application; 

(‐g‐)  healthy  finish  materials  including  the  use  of  paints,  stains,  adhesives  and  sealants 
consistent with the Green Seal 11 standard or other applicable Green Seal standard; 

(‐h‐)  install  daylight  sensor,  motion  sensors  or  timers  on  all  exterior  lighting  and  install 
fixtures that include automatic switching on timers or photocell controls for all lighting not 
intended for 24‐hour operation or required for security; 

(‐i‐) recycling service provided throughout the compliance period.   

(II)  Enterprise  Green  Communities  (4  points).    The  Development  must  incorporate  all 
mandatory  and  optional  items  applicable  to  the  construction  type  (i.e.  New  Construction, 
Rehabilitation,  etc.)  as  provided  in  the  most  recent  version  of  the  Enterprise  Green 
Communities Criteria found at http://www.greencommunitiesonline.org.  

(III) LEED (4 points).   The Development must incorporate, at a minimum, all of the applicable 
criteria  necessary  to  obtain  a  LEED  Certification,  regardless  of  the  rating  level  achieved  (i.e. 
Certified, Silver, Gold or Platinum). 

(IV)  National  Green  Building  Standard  (NAHB  Green)  (4  points).    The  Development  must 
incorporate,  at  a  minimum,  all  of  the  applicable  criteria  necessary  to  obtain  a  NAHB  Green 
Certification, regardless of the rating level achieved (i.e. Bronze, Silver, Gold, or Emerald). 

(6) Unit Requirements. 

(A) Unit Sizes. Developments proposing New Construction or Reconstruction will be  required  to 
meet  the  minimum  sizes  of  Units  as  provided  in  clauses  (i)  ‐  (v)  of  this  subparagraph.  These 
minimum  requirements  are  not  associated with  any  selection  criteria.    Developments  proposing 
Rehabilitation (excluding Reconstruction) or Supportive Housing Developments will not be subject 
to the requirements of this subparagraph.  

(i) five hundred (500) square feet for an Efficiency Unit;  

(ii) six hundred (600) square feet for a one Bedroom Unit;  

(iii) eight hundred (800) square feet for a two Bedroom Unit;  

(iv) one thousand (1,000) square feet for a three Bedroom Unit; and  

(v) one thousand, two‐hundred (1,200) square feet for a four Bedroom Unit;  

(B) Unit Amenities. Housing Tax Credit Applications may select amenities  for scoring under  this 
section but must maintain the points associated with those amenities by maintaining the amenity 
selected  or  providing  substitute  amenities  with  equal  or  higher  point  values.  Tax  Exempt  Bond 
Developments must  include enough amenities  to meet a minimum of  (7 points). Applications not 
funded with Housing Tax Credits  (e.g. HOME Program) must  include enough amenities  to meet a 
minimum of (4 points).   The amenity shall be for every Unit at no extra charge to the tenant. The 
points selected at Application and corresponding list of amenities will be required to be identified 
in the LURA, and the points selected at Application must be maintained throughout the Compliance 
Period.  Applications  involving  scattered  site  Developments must  have  a  specific  amenity  located 
within each Unit to count for points. Rehabilitation Developments will start with a base score of (3 
points) and Supportive Housing Developments will start with a base score of (5 points).  

(i) Covered entries (0.5 point);  

(ii) Nine foot ceilings in living room and all bedrooms (at minimum) (0.5 point);  

(iii) Microwave ovens (0.5 point);  

(iv) Self‐cleaning or continuous cleaning ovens (0.5 point);  

(v) Refrigerator with icemaker (0.5 point);  



(vi)  Storage  room or  closet,  of  approximately  9  square  feet  or  greater,  separate  from and  in 
addition to bedroom, entryway or linen closets and which does not need to be in the Unit but 
must be on the property site (0.5 point);  

(vii)  Laundry  equipment  (washers  and  dryers)  for  each  individual  Unit  including  a  front 
loading washer and dryer in required UFAS compliant Units (1.5 points);  

(viii) Thirty (30) year shingle or metal roofing (0.5 point);  

(ix) Covered patios or covered balconies (0.5 point);  

(x) Covered parking (including garages) of at least one covered space per Unit (1.5 points);  

(xi)  100  percent  masonry  on  exterior  (1.52  points)  (Applicants  may  not  select  this  item  if 
clause (xii) of this subparagraph is selected);  

(xii) Greater than 75 percent masonry on exterior (0.51 point) (Applicants may not select this 
item if clause (xi) of this subparagraph is selected);  

(xiii) R‐15 Walls / R‐30 Ceilings (rating of wall/ceiling system) (1.5 points); 

(xiv) 14 SEER HVAC (or greater) or evaporative coolers in dry climates for New Construction, 
Adaptive Reuse, and Reconstruction or radiant barrier in the attic for Rehabilitation (excluding 
Reconstruction) (1.5 points); 

(xv) High Speed Internet service to all Units (1 point);. 

(xvi)  Desk or computer nook (0.5 point) 

(7) Tenant Supportive Services.  The supportive services include those listed in subparagraphs (A) – 
(T)  of  this  paragraph.    Tax  Exempt  Bond  Developments  must  select  a  minimum  of  (8  points); 
Applications  not  funded with  Housing  Tax  Credits  (e.g.  HOME  Program  or  other  Direct  Loans) must 
include enough amenities  to meet a minimum of  (4 points).   The points selected and complete  list of 
supportive services will be included in the LURA and the timeframe by which services are offered must 
be  in  accordance  with  §10.614  of  this  chapter  (relating  to  Monitoring  for  Social  Services)  and 
maintained throughout the Compliance Period.  The Owner may change, from time to time, the services 
offered; however,  the overall points as selected at Application must remain the same. No fees may be 
charged  to  the  tenants  for  any  of  the  services  and  there  must  be  adequate  space  for  the  intended 
services.  Services must be provided on‐site or transportation to those off‐site services identified on the 
list must be provided. The same service may not be used for more than one scoring item. 

(A)  joint use  library center, as evidenced by a written agreement with  the  local  school district  (2 
points);  

(B) weekday  character  building  program  (shall  include  at  least  on  a monthly  basis  a  curriculum 
based  character  building  presentation  on  relevant  topics,  for  example  teen  dating  violence,  drug 
prevention, teambuilding, internet dangers, stranger danger, etc. (2 points);  

(C) daily transportation such as bus passes, cab vouchers, specialized van on‐site (4 points);  

(D) Food pantry/common household  items accessible  to  residents at  least on  a monthly basis  (1 
point);  

(E) GED preparation classes (shall include an instructor providing on‐site coursework and exam) (1 
point);  

(F) English as a second language classes (shall include an instructor providing on‐site coursework 
and exam) (1 point);  

(G)  quarterly  financial  planning  courses  (i.e.  homebuyer  education,  credit  counseling,  investing 
advice, retirement plans, etc.). Courses must be offered through an on‐site instructor; a CD‐Rom or 
online course is not acceptable (1 point);  

(H) annual health fair (1 point);  



(I) quarterly health and nutritional courses (1 point);  

(J) organized team sports programs or youth programs offered by the Development (1 point);  

(K)  scholastic  tutoring  (shall  include  weekday  homework  help  or  other  focus  on  academics)  (3 
points);  

(L) Notary Public Services during regular business hours (§2306.6710(b)(3)) (1 point);  

(M) weekly exercise classes (2 points);  

(N)  twice monthly  arts,  crafts  and  other  recreational  activities  such  as  Book  Clubs  and  creative 
writing classes (2 points);  

(O) annual income tax preparation (offered by an income tax prep service) (1 point);  

(P)  monthly  transportation  to  community/social  events  such  as  lawful  gaming  sites,  mall  trips, 
community theatre, bowling, organized tours, etc. (1 point);  

(Q) twice monthly on‐site social events (i.e. potluck dinners, game night, sing‐a‐longs, movie nights, 
birthday parties, etc.) (1 point);  

(R)  specific  and  pre‐approved  caseworker  services  for  seniors,  Persons  with  Disabilities  or 
Supportive Housing (1 point);  

(S) weekly home chore services  (such as valet  trash removal, assistance with  recycling,  furniture 
movement,  etc.  and  quarterly  preventative  maintenance  including  light  bulb  replacement)  for 
seniors and Persons with Disabilities (2 points); and 

(T) any of  the programs described under Title  IV‐A of  the Social Security Act  (42 U.S.C. §§601, et 
seq.)  which  enables  children  to  be  cared  for  in  their  homes  or  the  homes  of  relatives;  ends  the 
dependence  of  needy  families  on  government  benefits  by  promoting  job  preparation,  work  and 
marriage;  prevents  and  reduces  the  incidence  of  unplanned  pregnancies;  and  encourages  the 
formation and maintenance of two‐parent families (1 point).  

(8) Development Accessibility Requirements.    All  Developments must meet  all  specifications  and 
accessibility  requirements  as  identified  in  subparagraphs  (A)  –  (C)  of  this  paragraph  and  any  other 
applicable state or federal rules and requirements.  The accessibility requirements are further identified 
in  reflected  in  the Certification of Development Owner  as provided  in  the Application.  as  set  forth  in 
§10.208  of  this  chapter  (relating  to  Forms  and  Templates)  and  any  other  applicable  state  or  federal 
rules and requirements. 

(A) The  Development  shall  comply  with  the  accessibility  standards  that  are  required  under  §504, 
Rehabilitation Act of 1973 (29 U.S.C. §794), and specified under 24 C.F.R. Part 8, Subpart C.  

 
(B) New Construction (excluding New Construction of non‐residential buildings) Developments where 

some  Units  are  two‐stories  or  single  family  design  and  are  normally  exempt  from  Fair  Housing 
accessibility requirements, a minimum of 20% of each Unit type (i.e., one bedroom, two bedroom, 
three bedroom) must provide an accessible entry level and all common‐use facilities in compliance 
with  the Fair Housing Guidelines,  and  include  a minimum of one bedroom and one bathroom or 
powder room at the entry level.  

 
(C) The Development Owner is and will remain in compliance with state and federal laws, including but 

not limited to, fair housing laws, including Chapter 301, Property Code, Title VIII of the Civil Rights 
Act of 1968 (42 U.S.C. §§3601 et seq.), the Fair Housing Amendments Act of 1988 (42 U.S.C. §§3601 
et seq.); the Civil Rights Act of 1964 (42 U.S.C. §§2000a et seq.); the Americans with Disabilities Act 
of 1990 (42 U.S.C. §§12101 et seq.);  the Rehabilitation Act of 1973 (29 U.S.C. §§701 et seq.); Fair 
Housing Accessibility; the Texas Fair Housing Act; and that the Development is designed consistent 
with  the Fair Housing Act Design Manual produced by HUD,  the Code Requirements  for Housing 



Accessibility 2000 (or as amended from time to time) produced by the International Code Council 
and the Texas Accessibility Standards. (§2306.257; §2306.6705(7)). 

 

 



Attachment C:  Preamble, Reasoned Response, and New Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts new 10 
TAC, Chapter 10 Uniform Multifamily Rules, Subchapter C, §§10.201 – 10.208 concerning 
Application Submission Requirements, Ineligibility Criteria, Board Decisions and Waiver of 
Rules with changes to text as published in the September 21, 2012 issue of the Texas Register 
(37 TexReg 7355).  
 
REASONED JUSTIFICATION.  The Department finds that the adoption of the rule will result 
in a more consistent approach to governing multifamily activity and to the awarding of funding 
or assistance through the Department and to minimize repetition.  
 
SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMENDATIONS.  
 
The comments and responses include both administrative clarifications and corrections to the 
Uniform Multifamily Rule based on the comments received. After each comment title, numbers 
are shown in parentheses. These numbers refer to the person or entity that made the comment as 
reflected at the end of the reasoned response. If comment resulted in recommended language 
changes to the Draft Uniform Multifamily Rule as presented to the Board in September, such 
changes are indicated.  Public comments were accepted through October 22, 2012 with 
comments received from (6) Diana McIver, DMA Development Company, (11) Claire Palmer, 
(13) Cynthia Bast, Locke Lord, (22) Sean Brady, Rea Ventures Group, LLC, (34) Deborah 
Sherrill, Corpus Christi Housing Authority, (43) David Mark Koogler, Mark-Dana Corporation, 
(44) Donna Rickenbacker, Marque Real Estate Consultants (47) Stuart Shaw, Bonner Carrington, 
(66) Texas Association of Affordable Housing Providers. 
 
48. §10.201 – Subchapter C – Procedural Requirements for Application Submission (13) 
COMMENT SUMMARY:  Commenter (13) indicated there is a reference to “fees for 
withdrawn Applications” in the opening paragraph of this section; however, there is no such fee 
established in §10.901.  Commenter (13) further recommended the following revision to 
10.201(1)(B): 

“…As a result of the competitive nature of some funding sources an Applicant 
should proceed on the assumption that deadlines are fixed and firm with respect to 
both date and time and cannot be waived or extended except where authorized 
and for truly extraordinary circumstances, such as the occurrence of a significant 
natural disaster that makes timely adherence impossible.” 

 
STAFF RESPONSE: Staff does not recommend the revision recommended by commenter (13) 
because there are provisions for extensions of some deadlines with other standards for evaluation 
and granting of requests. However, staff is recommending the following change regarding fees 
for withdrawn applications: 

 
“…Procedural Requirements for Application Submission.   

The purpose of this section is to identify the procedural requirements for 
Application submission. Only one Application may be submitted for a 
Development Site in an Application Round.  While the Application Acceptance 



Period is open or prior to the Application deadline, an Applicant may withdraw an 
Application and subsequently file a new Application utilizing the original pre-
application fee (as applicable) that was paid as long as no evaluation was 
performed by the Department.  Competitive Housing Tax Credit (HTC) 
Applications may be subject to fees for withdrawn Applications. Applicants are 
subject to the schedule of fees as set forth in §10.901 of this chapter (relating to 
Fee Schedule).” 

 
49. §10.201(2)(B) – Subchapter C – Procedural Requirements for Application Submission 
(13) 
COMMENT SUMMARY:  Commenter (13) recommended the following revision in this 
section: 

“Waiting List Applications. Applications designated as Priority 1 or 2 by the 
TBRB and receive receiving advance notice of a Certificate of Reservation for 
private activity bond volume cap must submit Parts 1 - 4 of the Application and 
the Application fee described in §10.901 of this chapter prior to the issuance of 
the Certificate of Reservation by the TBRB.”  

STAFF RESPONSE:  Staff agrees with the suggested revision and recommends the amended 
language. 
 
50. §10.201(5) – Subchapter C – Procedural Requirements for Application Submission (13) 
COMMENT SUMMARY:  Commenter (13) questioned whether the following cross-reference 
in this section is correct as no such section could be found. 

“Applications will undergo a previous participation review in accordance with 
§1.5 of this title (relating to Previous Participation Reviews) and Development 
Site conditions may be evaluated through a physical site inspection by the 
Department or its agents.”   

 
STAFF RESPONSE: The reference to §1.5 is the correct reference in the Texas Administrative 
Code as the section was proposed concurrently with this subchapter.  Staff recommends no 
change based on this comment. 
 
51. §10.201(7) – Subchapter C – Procedural Requirements for Application Submission (13) 
COMMENT SUMMARY:  Commenter (13) suggested the following revision to this section; 
assuming commenter’s earlier recommendations regarding the Administrative Deficiency 
definition are accepted, would create consistency. 

 
“…The purpose of the Administrative Deficiency process is to allow the 
Applicant an opportunity to provide clarification, correction or non-material 
missing information to resolve inconsistencies or omissions” in the original 
Application.”   

 
STAFF RESPONSE:  Staff believes including the word “omissions” as recommended by 
commenter (13) would allow for the submission of material information that may affect, for 
competitive HTC applications, the scoring of the application that could rise to the level of point 
deductions associated with §11.9(f) of the QAP.  Staff maintains that substantially complete 



applications should be submitted and the review of those applications should consist of 
clarifications or inconsistencies that do not rise to the level of being material in nature.  Staff 
recommends no change based on this comment. 
 
52. §10.201(7)(A) – Subchapter C – Procedural Requirements for Application Submission 
(13) 
COMMENT SUMMARY:  Commenter (13) indicated the phrase “as a result of an 
Administrative Deficiency” (text provided below for reference, emphasis added) in this section is 
not entirely true.  Specifically, commenter (13) stated that an application may be modified after 
submission as a result of the limited review opportunity process and changes can be made during 
the underwriting review process; both of which are outside of a request in the administrative 
deficiency process. 

 
“An Applicant may not change or supplement any part of an Application in any 
manner after the filing deadline or while the Application is under consideration 
for an award, and may not add any set-asides, increase the requested credit 
amount, revise the Unit mix (both income levels and Bedroom mixes), or adjust 
their self-score except in response to a direct request from the Department to do 
so as a result of an Administrative Deficiency.” 

 
STAFF RESPONSE:  Staff agrees and recommends the following language for clarification: 
 

“…Limited Priority Reviews.  If, after the submission of the Application, an 
Applicant identifies an error in the Application that would generally be the subject 
of an Administrative Deficiency, the Applicant may request a limited priority 
review of the specific and limited issues in need of clarification or correction. The 
issue may not relate to the score of an Application. This limited priority review 
may only cover the specific issue and not the entire Application. If the limited 
priority review results in the identification of an issue that does indeed need 
correction or clarification, staff will request such through the Administrative 
Deficiency process as stated in paragraph (7) of this subsection if deemed 
appropriate. A limited priority review is intended to address…”  

 
53. §10.201(9) – Subchapter C –Challenges to Opposition for Tax-Exempt Bond 
Developments (25) 
COMMENT SUMMARY:   Commenter (25) noted pursuant to the proposed Remedial Plan 
and Judgment the published draft fails to address a mechanism by which public opposition on 
4% HTC applications can be challenged. 
 
STAFF RESPONSE: 
In response to commenter (25) staff recommends adding the following to §10.201: 
 

“Challenges to Opposition for Tax-Exempt Bond Developments.   Any written 
statement from a Neighborhood Organization expressing opposition to an 
Application may be challenged if it is contrary to findings or determinations, 
including zoning determinations, of a municipality, county, school district, or 
other local governmental entity.  If any such comment is challenged, the 



challenger must declare the basis for the challenge.  The Neighborhood 
Organization expressing opposition will be given seven (7) calendar days to 
provide any support for accuracy of its assertions.  All such materials and the 
analysis of the Department’s staff will be provided to a fact finder, chose by the 
Department, for review and a determination.  The determination will be final and 
may not be waived or appealed.” 

 
 
54. §10.202(1)(L) – Subchapter C – Ineligible Applicants and Applications (13) 
COMMENT SUMMARY:  Commenter (13) stated this section requires disclosure in the 
application and questioned whether it should also refer to the pre-application since addressing 
such issues earlier in the process is preferred.  Moreover, commenter (13) questioned if a denial 
is brought before the Board, what is the consequence if the Board determines certain individuals 
may not be involved with the application.  The consequences, whether it be termination of the 
application or changing out the individuals involved, are not explicitly stated. 
 
STAFF RESPONSE: Staff will accept disclosure at any time during the application acceptance 
period. The process for such disclosure will be included in the multifamily application 
procedures manual. Regarding consequences of staff or Board decisions regarding ineligible 
applicants, they will be determined on a case-by-case basis and will not necessarily result in 
termination of an application. Although staff wants to ensure that development owners have a 
compliant history, staff also does not want to discourage disclosure and will take into account the 
self-reporting nature of the disclosure when making any determinations based upon the 
disclosure.  Staff recommends no change based on this comment. 
 
55. §10.202(1)(D) – Subchapter C – Ineligible Applicants and Applications (11) 
COMMENT SUMMARY:  Commenter (11) suggested the ineligibility item “has breached a 
contract with a public agency and failed to cure that breach” should not render an application 
ineligible if the applicant is in the process of curing. 
 
STAFF RESPONSE:  While the specific item referenced by commenter (11) is included in the 
rule and would therefore be subject to termination, this section also states that prior to sending 
such termination the Applicant will be sent a notice allowing them an opportunity to explain how 
they believe they or their application is not ineligible.  The Department will evaluate the specific 
ineligibility item in conjunction with the response provided by the applicant and the surrounding 
circumstances and determine a course of action at that time.  Staff recommends no change based 
on this comment. 
 
56. §10.202(1)(G) – Subchapter C – Ineligible Applicants and Applications (11) 
COMMENT SUMMARY:  Commenter (11) suggested the ineligibility item “is delinquent in 
any loan, fee, or escrow payments to the Department in accordance with the terms of the loan, as 
amended, or is otherwise in default with any provisions of such loans” should not prohibit the 
application because there may be a dispute over the amount owed. 
 
STAFF RESPONSE:  While the specific item referenced by commenter (11) is included in the 
rule and would therefore be subject to termination, this section also states that prior to sending 
such termination the Applicant will be sent a notice allowing them an opportunity to explain how 
they believe they or their application is not ineligible.  The Department will evaluate the specific 



ineligibility item in conjunction with the response provided by the applicant and the surrounding 
circumstances and determine a course of action at that time.  Staff recommends no change based 
on this comment. 
 
57. §10.202(1)(M) – Subchapter C – Ineligible Applicants and Applications (13) 
COMMENT SUMMARY:  Commenter (13) suggested it should be made clear that filing a 
permitted challenge does not constitute “creating opposition to any Application” as it relates to 
this paragraph (text added below for reference).  

“has worked or works to create opposition to any Application, has formed a 
Neighborhood Organization (excluding any allowable technical assistance), has 
given money or a gift to cause the Neighborhood Organization to take its position 
as it relates to §11.9(d)(1) of this title (relating to Competitive HTC Selection 
Criteria).”   

STAFF RESPONSE:  Staff agrees and recommends the following amendment: 

“has worked or works to create opposition to any Application, excluding any 
challenges filed pursuant to §11.10 of this title (relating to Challenges of 
Competitive HTC Applications), has formed a Neighborhood Organization 
(excluding any allowable technical assistance), has given money or a gift to cause 
the Neighborhood Organization to take its position as it relates to §11.9(d)(1) of 
this title (relating to Competitive HTC Selection Criteria).”   

58. §10.202(2)(A) – Subchapter C – Ineligible Applicants and Applications (13) 
COMMENT SUMMARY:  Commenter (13) suggested the following revision to this section: 

“…An ex parte communication occurs, when an Applicant or Person representing 
an Applicant initiates substantive contact (other than permitted social contact) 
with a board member, or vice versa, in a setting other than a duly posted and 
convened public meeting, in any manner not specifically permitted by Texas 
Government Code, §2306.1113(b).  Such action is prohibited.  For Applicants 
seeking funding after initial awards have been made, such as waiting list 
Applicants, the ex parte communication prohibition remains in effect so long as 
the Application remains eligible for funding.” 

STAFF RESPONSE:  Staff agrees with the suggested revision and recommends the amended 
language. 
 
59. §10.204(1) – Subchapter C – Certification of Development Owner 
Staff notes that in response to comment received relating to §10.208 (Forms and Templates) staff 
has incorporated those requirements in the Certification of Development Owner form into 
§10.204(1) as appropriate and removed the actual form from the rule. 
 
60. §10.204(4) – Subchapter C – Designation as Rural or Urban (47) 
COMMENT SUMMARY:  Commenter (47) requested this section be revised to include a clear 
policy on how to request verification for urban or rural. 
 
STAFF RESPONSE:  The rule as proposed indicates that staff will produce a “list of places 
meeting the requirements of Texas Government Code, §2306.004(28-a)(A) and (B) for 
designation as a Rural Area and those that are an Urban Area in the Site Demographics 
Characteristics Report.” Applicants should refer to this list to determine whether their site will be 



considered rural or urban. There is a specific exception related to this rule, but the documentation 
required to qualify for that exception, namely a letter from the USDA, is also mentioned in the 
current draft.  Staff recommends no change based on this comment. 
 
61. §10.204(5)(A) – Subchapter C – Experience Requirement (13), (34), (43) 
COMMENT SUMMARY:  Commenter (34) recommended the Department allow experience 
certificates to be issued in the name of an entity as opposed to an individual suggesting that, for 
housing authorities in particular, the CEO’s come and go and the one’s actually doing the work 
relating to the tax credit allocation cannot get the experience certificate. 
 
Commenter (43) recommended this section be revised to allow experience certificates that were 
issued by the Department in the past three years to count instead of the published draft language 
that only allows certificates issued in the past two years. 
 
Commenter (13) suggested this section refers to 150 units, but doesn’t describe what kind of 
units can qualify or if it requires the completion of 150 units.  A party that has developed but not 
completed 150 units could provide a Construction Contract or a Development Agreement; 
therefore, commenter (13) recommended the Department tighten up the language and clarify 
exactly what is required for an experience certification.  Moreover, commenter (13) 
recommended the following revision:   

“A Principal of the Developer, Development Owner, or General Partner must 
establish that they have experience in the development of 150 units or more.  
Acceptable documentation to meet this requirement shall include:…” 

(i) an experience certificate issued by the Department in the past two (2) years 
prior to the first date of the Application Acceptance period; or” 

 

STAFF RESPONSE: In response to commenter (34), the reason experience requirements are 
issued to individuals is precisely because an experienced individual may leave a particular 
organization.  Staff recommends no change based on this comment. 
 
In response to commenter (43), experience requirements routinely change and staff is proposing 
2 years as opposed to 3 in order to continue ensuring newer experience requirements are met and 
refreshing source data to support such experience.  Staff recommends no change based on this 
comment. 
 
In response to commenter (13), staff agrees and recommends the following language: 
 

“(A) A Principal of the Developer, Development Owner, or General Partner must establish 
that they have experience in the development and placement in service of 150 units or more.  
Acceptable documentation to meet this requirement shall include: 

(i) an experience certificate issued by the Department in the past two (2) years prior to the 
beginning of the Application Acceptance Period; or 

(ii) any of the items in subclauses (I) – (IX) of this clause: 

(I) American Institute of Architects (AIA) Document (A102) or (A103) 2007 - 
Standard Form of Agreement between Owner and Contractor;  



(II) AIA Document G704--Certificate of Substantial Completion;  

(III) AIA Document G702--Application and Certificate for Payment;  

(IV) Certificate of Occupancy;  

(V) IRS Form 8609, (only one per development is required);  

(VI) HUD Form 9822;  

(VII) Development agreements;  

(VIII) Partnership agreements; or  

(IX) other documentation satisfactory to the Department verifying that the 
Development Owner's General Partner, partner (or if Applicant is to be a limited 
liability company, the managing member), Developer or their Principals have the 
required experience.” 

 
62. §10.204(6)(A)(i)(II) – Subchapter C – Financing Requirements (11), (13) 
COMMENT SUMMARY:  Commenter (13) recommended the following revision for clarity: 

“(A) Non-Department Debt Financing….  

(i) Financing is in place as evidenced by:  

(I) a valid and binding loan agreement; and  

(II) deed(s) of trust on the Development in the name of the Development Owner 
as grantor covered by a lender’s policy of title insurance; or 

(ii) Term sheets for interim and permanent loans issued by a lending institution or 
mortgage company that is actively and regularly engaged in the business of 
lending money must:…” 

Commenter (11) noted this section indicates financing must be in place at the time of application 
and questioned whether that meant loan commitments or term sheets. 
 
STAFF RESPONSE:  Staff agrees with the suggested revision by commenter (13).  In response 
to commenter (11) the financing requirements of this section (§10.204(6)(A)(ii)) makes reference 
to term sheets.  However, to the extent loan commitments are required as they relate to 
competitive HTC applications for which the applicant is requesting points then the requirements 
of those scoring items must be met.  Staff recommends no changes based on this comment. 
 
63. §10.204(6)(A)(ii)(III) – Subchapter C – Financing Requirements (13) 
COMMENT SUMMARY:  Commenter (13) noted this subsection asks for term sheets for 
interim and permanent loans; however, to indicate the term sheet must include a minimum loan 
term of 15 years is inconsistent with the concept of an interim; therefore, the following revision 
is recommended: 

“(ii) Term sheets for interim and permanent loans… 

(I) have been executed by the lender; 

(II) be addressed to the Development Owner; 

(III) for the permanent loan, include a minimum loan term of fifteen (15) years 
with at least a thirty (30) year amortization;” 



STAFF RESPONSE:  Staff agrees with the suggested revision and recommends the amended 
language. 
 
64. §10.204(6)(A)(ii)(VI) – Subchapter C – Financing Requirements (13) 
COMMENT SUMMARY:  Commenter (13) suggested the following revision to accommodate 
multifamily funding that does not include tax credits: 

“(ii) Term sheets for interim and permanent loans…: 

(VI) include and address any other terms and conditions applicable to the 
financing.  The term sheet may be conditional upon the completion of specified 
due diligence by the lender and upon the award of tax credits, if applicable.” 

STAFF RESPONSE:  Staff agrees with the suggested revision and recommends the amended 
language. 
 
65. §10.204(6)(B) – Subchapter C –Gap Financing (13) 
COMMENT SUMMARY:  Commenter (13) recommended the following revision to this 
paragraph: 

“Any anticipated federal, state, or local or private gap financing, whether soft or 
hard debt, must be identified in the Application.” 

STAFF RESPONSE:  Staff agrees with the suggested revision and recommends the amended 
language. 
 
66. §10.204(7)(E)(i) – Subchapter C – Operating and Development Cost Documentation 
(43) 
COMMENT SUMMARY: Commenter (43) stated that the way the site work section is worded 
it suggests that a third party engineer prepare a detailed cost breakdown of projected site work 
costs in all circumstances where there are site work costs which would increase the cost of 
preparing the application even further.  Commenter (43) recommended this section be revised to 
reflect a third party engineer certification of site work costs if they exceed a threshold of $15,000 
per unit in addition to the CPA letter for allocating site work costs as part of eligible basis.  
 
STAFF RESPONSE:  Applicants for Competitive Housing Tax Credits were provided optional 
scoring incentives for the provision of a site work cost estimate from a third party engineer in the 
2012 QAP and virtually all applicants elected points for this item. Site work costs are very 
difficult for staff to assess due to the site specific nature of these costs. Historically, site work 
costs are one of the most volatile line items between application and cost certification as a result 
of the lack of due diligence previously required. Staff believes it is in the best interests of the 
Department and all applicants to require the third party estimate as drafted.  Staff recommends 
no change based on this comment. 
 
67. §10.204(7)(G) – Subchapter C – Occupied Rehabilitation Developments (11) 
COMMENT SUMMARY: Commenter (11) noted that occupied rehabilitation developments 
now require a relocation plan with the application which could trigger some unintended 
consequences and further stated the clock shouldn’t start on such item at the time of application. 
 
STAFF RESPONSE: The requirement for a relocation plan is include as a requirement of the 
application in order to facilitate compliance with Texas Government Code §2306.6705, the 



Uniform Relocation Act and §104(d) relocation requirements applicable to many federal 
resources administered by the Department, HUD, and many local jurisdictions.   Staff 
recommends no change based on this comment. 
 
68. §10.204(10) – Subchapter C – Zoning (22) 
COMMENT SUMMARY:  Commenter (22) recommended the zoning requirement be changed 
to require the applicant to submit proof of final zoning at the time of full application so as to 
avoid allocating tax credits to developments that cannot be built due to denied rezoning requests.  
Commenter (2) further added that most states require an applicant to submit proof of final zoning 
at the time of pre-application or full application in order to avoid this situation. 
 
STAFF RESPONSE:  The statutory provision Texas Government Code §2306.6705 that is the 
basis for this rule explicitly allows applicants in the process of requesting a zoning change to 
submit evidence of such re-zoning process with the application.  Additionally, staff believes that 
should an applicant not be able to provide evidence of final zoning at commitment there is still 
sufficient time to award the next application in line on the waiting list and for that applicant to 
meet the appropriate deadlines associated with receiving an allocation at that point in time. 
Moreover, this opens up many high quality sites that may not otherwise be eligible due to current 
zoning restrictions.  Staff recommends no change based on this comment. 
 
69. §10.204(13) – Subchapter C – Nonprofit Ownership (13) 
COMMENT SUMMARY:  Commenter (13) recommended the following revision to 
paragraphs (A) and (B) of this section to accommodate HOME-only transactions where a limited 
partnership structure will likely not be used. 

“Applications that involve a §501(c)(3) or (4) nonprofit General Partner or Owner 
shall submit the documentation identified in subparagraph (A) or (B) of this 
paragraph as applicable.” 

Moreover, commenter (13) suggested that in addition to receiving the determination letter 
from the IRS, it may be helpful for the Department to have a copy of the nonprofit 
organization’s Certificate of Formation filed with the Secretary of State in order to cross-
check the organization’s exempt purpose and ensure it includes housing activities.  

 
STAFF RESPONSE:  Staff agrees with the suggested revision to include “Owner” and 
recommends the change accordingly. Staff does not at this time believe the addition of a 
requirement for the Certificate of Formation is necessary to implement Nonprofit Set-Aside 
requirements.  
 
70. §10.205 – Subchapter C – Required Third Party Reports (13) 
COMMENT SUMMARY:  Commenter (13) stated the opening paragraph of this section states 
“the Department may request additional information from the report provider or revisions to the 
report as needed” and questioned whether this happens during the administrative deficiency 
process. 
 
STAFF RESPONSE:  Such requests made by the Department are typically made directly to the 
report provider at the discretion of appropriate staff and are outside of the administrative 
deficiency process.   Staff recommends no change based on this comment. 
 



71. §10.205(3) – Subchapter C – Required Third Party Reports (13) 
COMMENT SUMMARY:  Commenter (13) noted the definition of Rehabilitation includes 
Reconstruction and questioned whether it makes sense for a Reconstruction development to 
obtain a property condition assessment. 
 
STAFF RESPONSE:  An application characterized as Reconstruction will not be required to 
submit a property condition assessment. Staff recommends the following revision to ensure 
clarity.  

“(3) Property Condition Assessment (PCA). This report, required for Rehabilitation 
(excluding Reconstruction) and Adaptive Reuse Developments and prepared in 
accordance with the requirements of §10.306 of this chapter (relating to Property 
Condition Assessment Guidelines), must not be dated more than six (6) months prior to 
the first day of the Application Acceptance Period. If this timeframe is exceeded then an 
updated PCA from the Person or organization which prepared the initial report must be 
submitted.  The Department will not accept any PCA which is more than twelve (12) 
months old as of the first day of the Application Acceptance Period.  For Developments 
which require a capital needs assessment from USDA, the capital needs assessment may 
be substituted and may be more than six (6) months old, as long as USDA has confirmed 
in writing that the existing capital needs assessment is still acceptable and it meets the 
requirements of §10.306 of this chapter.” 

 
72. §10.205(5) – Subchapter C – Required Third Party Reports (6), (13), (43), (66) 
COMMENT SUMMARY:  Commenter (6) stated the requirements for the Civil Engineering 
Feasibility Study are too extensive and recommended that instead of requiring a study in the 
form of a narrative and/or report this item be revised to require the following:    
 

“(A) Executive Summary. 
(AB) Survey or current plat. as defined by the Texas Society of Professional 
Surveyors in their Manual of Practice for Land Surveying in Texas (Category 1A 
- Land Title Survey no older than six (6) months to the beginning of the 
Application Acceptance Period; or Category 1B - Standard Land Boundary 
Survey no older than twelve (12) months from the beginning of the Application 
Acceptance Period). 
(BC) Preliminary site plan identifying all structures, site amenities, parking and 
driveways, topography, drainage and detention, water and waste water utility 
distribution, retaining walls and any other typical or required items, including off-
site requirements.  The site plan needs to adhere to all applicable zoning, site 
development, and building code ordinances.  
(CD) A soil borings report.Review of the Environmental Site Assessment. 
(E) Review of Geotechnical Report/Study (attachment). 
(F) Storm Water Management (Detention/Retention/Drainage). 
(G) Topography Review (provide existing topography survey or USGS 
Topography). 
(H) Site Ingress/Egress Requirements (Fire/TxDot/Median Cuts, Deceleration 
Lanes). 
(I) Off-Site requirements (Utilities/Roadways/Other). 
(J) Water/Sanitary Sewer Service Summary (attach distribution maps). 
(K) Electric, Gas, and Telephone Service Summary (attach distribution maps). 



(L) Zoning/Site Development Ordinances (do not include copies of ordinances). 
(M) Building Codes/Ordinances/Design Requirements Summary (do not include 
copies of ordinances). 
(N) Entitlement/Site Development/Building Permit Process Summary, Fees and 
Timing. 
(O) Other Considerations, Conditions, Issues or Topics Relevant to Development 
of the Site as proposed.” 

 
Commenter (43) similarly suggested that many of the items in this report are items that should be 
the function of the developer and are not items that the civil engineer typically performs.   
Commenter (43), (66) recommended that if the Department does not delete the requirement of 
this report, that it consider narrowing the scope of the report to reduce the time and cost and also 
clarify that it is a preliminary study since the published draft reflects it as a full and final study.  
Commenter (43) recommended the following revision: 
 

“…(A) Executive Summary. 
(B) Survey or current plat as defined by the Texas Society of Professional 
Surveyors in their Manual of Practice for Land Surveying in Texas (Category 1A 
- Land Title Survey no older than six (6) months to the beginning of the 
Application Acceptance Period; or Category 1B - Standard Land Boundary 
Survey no older than twelve (12) months from the beginning of the Application 
Acceptance Period). 
(C) Preliminary site plan identifying all structures, site amenities, parking and 
driveways, topography, drainage and detention, water and waste water utility 
distribution, retaining walls and any other typical or required items.  
(D) Review of the Environmental Site Assessment. 
(E) Review of Geotechnical Report/Study (attachment). 
(F) Storm Water Management (Detention/Retention/Drainage). 
(G) Topography Review (provide existing topography survey or USGS 
Topography). (suggest deletion unless, topography is generally available from 
online databases which is of no additional cost) 
(H) Site Ingress/Egress Requirements (Fire/TxDot/Median Cuts, Deceleration 
Lanes). 
(I) Off-Site requirements (Utilities/Roadways/Other). 
(J) Water/Sanitary Sewer Service Summary (attach distribution maps). 
(K) Electric, Gas, and Telephone Service Summary (attach distribution maps). 
(L) Zoning/Site Development Ordinances (do not include copies of ordinances). 
(M) Building Codes/Ordinances/Design Requirements Summary (do not include 
copies of ordinances). 
(N) Entitlement/Site Development/Building Permit Process Summary, Fees and 
Timing. 
(O) Other Considerations, Conditions, Issues or Topics Relevant to Development 
of the Site as proposed.” 

 
Commenter (13) questioned whether a civil engineer feasibility study should be required for 
Reconstruction in any context and consequently noted that no guidance is provided on the intent 
of the items listed in (A) – (O).  Commenter (13) provided the following revised language: 
 



“This report, required for any New Construction Development, prepared in 
accordance with this paragraph, which reviews site conditions and development 
requirements of the proposed Development.  This report shall include an 
Executive summary and shall evidence the engineer’s review and conclusions 
regarding the following; 

(A) Executive Summary. 

(AB) Survey or current plat…  

(BC) Preliminary site plan… “ 

[no recommended changes to rest of list] 

 
STAFF RESPONSE: In consideration of the comments received staff recommends the 
following revisions to this section: 

“Civil Engineer Feasibility StudySite Design and Development Feasibility 
Report. This report, compiled by the Applicant or Third Party Consultant, is 
required for any New Construction Development, prepared in accordance with 
this paragraph, which reviews site conditions and development requirements of 
the proposed Development. 

(A) Executive Summary, as a narrative overview of the Development in sufficient 
detail that would help a reviewer of the Application better understand the site, the 
site plan, off site requirements (including discussion of any seller contributions or 
reimbursements), any other unique development requirements and their impact on 
Site Work and Off Site Construction costs.  The summary should contain a 
general statement regarding the level of due diligence that has been done relating 
to site development (including discussions with local government development 
offices).  Additionally, the overview should contain a summary of zoning 
requirements, subdivision requirements, development ordinances, fire department 
requirements, site ingress and egress requirements, building codes and local 
design requirements impacting the Development (do not attach ordinances).  
Careful focus and attention should be made regarding any atypical items 
materially impacting costs. 

(B) Survey or current plat as defined by the Texas Society of Professional 
Surveyors in their Manual of Practice for Land Surveying in Texas (Category 1A 
- Land Title Survey no older than six (6) months to the beginning of the 
Application Acceptance Period; or Category 1B - Standard Land Boundary 
Survey no older than twelve (12) months from the beginning of the Application 
Acceptance Period). 

(C) Preliminary site plan prepared by the civil engineer with a statement that the 
plan materially adheres to all applicable zoning, site development and building 
code ordinances.  The site plan must identify identifying all structures, site 
amenities, parking spaces  (include  handicap  spaces  and  ramps)  and driveways, 
topography (using either existing seller topographic survey or United States 
Geological Survey (USGS)/or other database topography), site drainage and 
detention, water and waste water utility distributiontie-ins, general placement of, 
retaining walls, set-back requirements and any other typical or locally required 



items.  Off-site improvements required for utilities, detention, access or other 
requirement must be shown on the site plan or ancillary drawings. 

(D) Architect or civil engineer prepared statement describing the entitlement, site 
development permitting process and timing, building permitting process and 
timing and an itemization specific to the Development of total anticipated impact, 
site development permit, building permit and other required fees. 

 (D) Review of the Environmental Site Assessment. 

(E) Review of Geotechnical Report/Study (attachment). 

(F) Storm Water Management (Detention/Retention/Drainage). 

(G) Topography Review (provide existing topography survey or USGS 
Topography). 

(H) Site Ingress/Egress Requirements (Fire/TxDot/Median Cuts, Deceleration 
Lanes). 

(I) Off-Site requirements (Utilities/Roadways/Other). 

(J) Water/Sanitary Sewer Service Summary (attach distribution maps). 

(K) Electric, Gas, and Telephone Service Summary (attach distribution maps). 

(L) Zoning/Site Development Ordinances (do not include copies of ordinances). 

(M) Building Codes/Ordinances/Design Requirements Summary (do not include 
copies of ordinances). 

(N) Entitlement/Site Development/Building Permit Process Summary, Fees and 
Timing. 

(O) Other Considerations, Conditions, Issues or Topics Relevant to Development 
of the Site as proposed.” 

 
73. §10.206 – Subchapter C – Board Decisions (13) 
COMMENT SUMMARY:  Commenter (13) stated this section opens with a broad statement 
about the Board’s decisions, but doesn’t specify what those decisions relate to (e.g. awards, 
ineligibility, appeals).  Commenter (13) suggested this section be tightened up to avoid having it 
apply to contexts unintended. 
 
STAFF RESPONSE: Staff agrees with commenter and recommends clarifying the language as 
it relates to awards. 
 
74. §10.207(a) – Subchapter C – Waiver of Rules for Applications (13) 
COMMENT SUMMARY:  Commenter (13) questioned whether a pre-clearance determination 
referring to the same process described in §10.3(b) of Subchapter A. 
 
STAFF RESPONSE: A pre-clearance determination refers a process to gain staff’s input 
regarding of the acceptability of a site under §10.101(a)(4) or a community revitalization plan 
submitted under 10 TAC §11.9(d)(6) early in the application process. This is distinct and 
separate from the staff determination process described in §10.3(b).   Staff recommends no 
change based on this comment. 



 
75. §10.207(c) – Subchapter C – Waiver of Rules for Applications (13) 
COMMENT SUMMARY:  Commenter (13) stated §10.207(a) says the waive provisions apply 
to Subchapter B and C; however, §10.207(c) refers to waiver of the rules in Subchapters A 
through C, E and G and questioned the discrepancy. 
 
STAFF RESPONSE: Staff agrees with commenter and recommends amended language to 
clarify that this section is applicable for subchapters (B), (C), (E), and (G). 
 
76. §10.208 – Subchapter C – Forms and Templates (13), (44), (47) 
COMMENT SUMMARY:  Commenter (47) requested the word “low-income” be removed 
from the public notification template and be replaced with “low-income to moderate-income” 
citing basic marketing and honesty that necessitates the change.  Many communities have a 
negative reaction to the word “low-income” and the notification should more accurately portray 
the income levels served.  Commenter (13) expressed opposition to including application forms 
in the rules for the following reasons:  the forms in the published draft utilize terms and 
definitions inconsistently, they contain duplicative provisions, and from time to time an applicant 
needs to be able to make some changes to the form to accommodate unique circumstances.  
Commenter (13), (44) suggested that if the forms are promulgated by rule, the ability to make 
changes is lessened and could be problematic for applicants. 
  
STAFF RESPONSE:  Staff agrees with commenters (13), (44), (47) and recommends the 
removal of the forms and templates from the rule with the exception of the requirements 
contained in the Certification of Development Owner form.  Such requirements have been 
incorporated into the rule and all other forms and templates have been removed and will be 
provided as supplemental information to the application. 
 
STATUTORY AUTHORITY. The new sections are adopted pursuant to Texas Government 
Code, §2306.053, which authorizes the Department to adopt rules. Additionally, the new section 
is adopted pursuant to Texas Government Code, §2306.67022, which specifically authorizes the 
Department to adopt a qualified allocation plan.    
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Subchapter C  
Application Submission Requirements, Ineligibility Criteria, Board Decisions and Waiver of Rules 

 

§10.201. Procedural Requirements for Application Submission.   

The purpose of this section is to identify the procedural requirements for Application submission. Only one 
Application  may  be  submitted  for  a  Development  Site  in  an  Application  Round.    While  the  Application 
Acceptance Period is open or prior to the Application deadline, an Applicant may withdraw an Application 
and subsequently  file  a new Application utilizing  the original  pre‐application  fee  (as applicable)  that was 
paid as  long as no evaluation was performed by  the Department.   Competitive Housing Tax Credit  (HTC) 
Applications may be subject  to  fees  for withdrawn Applications. Applicants are subject  to  the schedule of 
fees as set forth in §10.901 of this chapter (relating to Fee Schedule). 

(1) General Requirements.   

(A) An Applicant requesting  funding  from the Department must submit an Application  in order  to be 
considered  for  an  award.    An  Application  must  be  complete  and  receipted  and  meet  all  of  the 
Department’s  criteria  with  all  the  required  information  and  exhibits  provided  pursuant  to  the 
Multifamily  Programs  Procedures  Manual  and  submitted  by  the  required  program  deadline.    If  an 
Application, including the corresponding Application fee as described in §10.901 of this chapter is not 
submitted to the Department on or before the applicable deadline, the Applicant will be deemed to have 
not made an Application.   

(B) Applying  for multifamily  funds  from the Department  is a  technical process  that must be  followed 
completely.  As a result of the competitive nature of some funding sources an Applicant should proceed 
on the assumption that deadlines are fixed and firm with respect to both date and time and cannot be 
waived except where authorized and for truly extraordinary circumstances, such as the occurrence of a 
significant natural disaster that makes timely adherence impossible.  If an Applicant chooses to submit 
by delivering an item physically to the Department, it is the Applicant’s responsibility to be within the 
Department’s  doors  by  the  appointed  deadline.    Applicants  are  strongly  encouraged  to  submit  the 
required items well  in advance of established deadlines.   Applicants should ensure that all documents 
are legible, properly organized and tabbed and that digital media is fully readable by the Department. 

(C)  The Applicant must  deliver  one  (1)  CD‐R  containing  a  PDF  copy  and  Excel  copy  of  the  complete 
Application to the Department. Each copy should be in a single file and individually bookmarked in the 
order  as  required  by  the  Multifamily  Programs  Procedures  Manual.    Additional  files  required  for 
Application submission (e.g. Third Party Reports) outside of the Uniform Application may be included 
on the same CD‐R or a separate CD‐R as the Applicant sees fit.  

(D) Applications must include materials addressing each and all of the items enumerated in this chapter 
and other chapters as applicable. If an Applicant does not believe that a specific item should be applied, 
the Applicant must include, in its place, a statement identifying the required item, stating that it is not 
being supplied, and a statement as to why the Applicant does not believe it should be required.   

(2) Filing of Application  for TaxExempt Bond Developments.    Applications may  be  submitted  to  the 
Department as described in subparagraphs (A) and (B) of this paragraph. Multiple site applications will be 
considered to be one Application as identified in Texas Government Code, Chapter 1372. Applications that 
receive a Certificate of Reservation from the Texas Bond Review Board (TBRB) on or before November 15 of 
the  prior  program  year will  be  required  to  satisfy  the  requirements  of  the  prior  year  QAP  and  Uniform 
Multifamily Rules.  Applications that receive a Certificate a Reservation from the TBRB on or after January 2 
of the current program year will be required to satisfy the requirements of the current program year QAP 
and Uniform Multifamily Rules.   

(A)  Lottery  Applications.    For  Applicants  participating  in  the  TBRB  lottery  for  private  activity  bond 
volume cap and whereby advance notice  is given regarding a Certificate of Reservation,  the Applicant 
must submit a Notice to Submit Lottery Application form to the Department no later than the Notice to 
Submit Lottery Application Delivery Date described in §10.4 of this chapter (relating to Program Dates).  
The complete Application, accompanied by the Application fee described §10.901 of this chapter must 



be submitted no later than the Applications Associated with Lottery Delivery Date described in §10.4 of 
this chapter.  

(B)  Waiting  List  Applications.  Applications  designated  as  Priority  1  or  2  by  the  TBRB  and  receive 
receiving  advance  notice  of  a  Certificate  of  Reservation  for  private  activity  bond  volume  cap  must 
submit Parts 1 ‐ 4 of the Application and the Application fee described in §10.901 of this chapter prior 
to the issuance of the Certificate of Reservation by the TBRB. Those Applications designated as Priority 
3 must submit Parts 1 ‐ 4 within fourteen (14) calendar days of the Certificate of Reservation date if the 
Applicant  intends  to  apply  for  tax  credits  regardless  of  the  Issuer.  The  remaining  parts  of  the 
Application and any other outstanding documentation, regardless of TBRB Priority designation, must be 
submitted  to  the  Department  at  least  seventy‐five  (75)  calendar  days  prior  to  the  Board meeting  at 
which the decision to issue a Determination Notice would be made.  

(3)  Certification  of  Tax  Exempt  Bond  Applications  with  New  Docket  Numbers.  Applications  that 
receive  an  affirmative  Board  Determination,  but  do  not  close  the  bonds  prior  to  the  Certificate  of 
Reservation  expiration date,  and  subsequently  have  that  docket  number withdrawn  from  the TBRB, may 
have their Determination Notice reinstated. The Applicant would need to receive a new docket number from 
the TBRB and meet the requirements described in subparagraphs (A) and (B) of this paragraph:  

(A) the new docket number must be issued in the same program year as the original docket number and 
must not be more than four (4) months from the date the original application was withdrawn from the 
TBRB. The Application must remain unchanged which means that at a minimum, the following cannot 
have  changed:  Site  Control,  total  number  of Units,  unit mix  (bedroom  sizes  and  income  restrictions), 
design/site  plan  documents,  financial  structure  including  bond  and  Housing  Tax  Credit  amounts, 
development  costs,  rent  schedule,  operating  expenses,  sources  and  uses,  ad  valorem  tax  exemption 
status, Target Population, scoring criteria (TDHCA issues) or TBRB priority status  including the effect 
on  the  inclusive  capture  rate.  Note  that  the  entities  involved  in  the  Applicant  entity  and  Developer 
cannot  change;  however,  the  certification  can  be  submitted  even  if  the  lender,  syndicator  or  issuer 
changes, as long as the financing structure and terms remain unchanged. Notifications under §10.203 of 
this  chapter  (relating  to  Public  Notifications.  (§2306.6705(9)))  are  not  required  to  be  reissued.  A 
revised Determination Notice will be issued once notice of the assignment of a new docket number has 
been provided to the Department and the Department has confirmed that the capture rate and market 
demand remain acceptable. This certification must be submitted no later than thirty (30) calendar days 
after the date the TBRB issues the new docket number.  In the event that the Department's Board has 
not yet approved the Application, the Application will continue to be processed and ultimately provided 
to the Board for consideration; or  

(B)  if  there  are  changes  to  the Application  as  referenced  in  subparagraph  (A)  of  this paragraph or  if 
there is public opposition, the Applicant will be required to submit a new Application in full, along with 
the applicable fees, to be reviewed and evaluated in  its entirety for a new Determination Notice to be 
issued.  

(4) Withdrawal of Application.   An Applicant may withdraw an Application prior to or after receiving an 
award  of  funding  by  submitting  to  the  Department written  notice  of  the withdrawal  or  cancellation.  An 
Applicant may be subject to a fee associated with a withdrawal if warranted and allowable under §10.901 of 
this chapter.  

(5)  Evaluation  Process.    Priority  Applications  will  undergo  a  program  review  for  compliance  with 
submission  requirements  and  selection  criteria,  as  applicable.      In  general,  Application  reviews  by  the 
Department  shall  be prioritized based upon  the  likelihood  that  an Application will  be  competitive  for  an 
award based upon the set‐aside, self score, received date, or other ranking factors. Thus, non‐competitive or 
lower  scoring  Applications  may  never  be  reviewed.  Applications  believed  likely  to  be  competitive  are 
sometimes  referred  to  as  Priority  Applications.    The  Director  of  Multifamily  Finance  will  identify  those 
Applications  that  will  receive  a  full  program  review  based  upon  a  reasonable  assessment  of  each 
Application’s  priority  but  no  Application  with  a  competitive  ranking  shall  be  skipped  or  otherwise 
overlooked.  This  initial  assessment may  be  a  high  level  assessment,  not  a  full  assessment.    Applications 
deemed  to  be  Priority  Applications  may  change  from  time  to  time.    The  Department  shall  underwrite 
Applications that received a full program review and remain competitive to determine financial feasibility 



and an appropriate funding amount.  In making this determination, the Department will use §10.302 of this 
chapter (relating to Underwriting Rules and Guidelines) and §10.307 of this chapter (relating to Direct Loan 
Requirements). The Department may have an external party perform all or part or none of the underwriting 
evaluation to the extent it determines appropriate. The expense of any external underwriting shall be paid 
by the Applicant prior to the commencement of the aforementioned evaluation.  Applications will undergo a 
previous  participation  review  in  accordance  with  §1.5  of  this  title  (relating  to  Previous  Participation 
Reviews)  and  Development  Site  conditions  may  be  evaluated  through  a  physical  site  inspection  by  the 
Department or its agents.   

(6) Prioritization of Applications under various Programs.  This paragraph identifies how ties or other 
prioritization  matters  will  be  handled  when  dealing  with  de‐concentration  requirements,  capture  rate 
calculations, and general review priority of Applications submitted under different programs.  

(A) De‐concentration and Capture Rate. Priority will be established based on the earlier date associated 
with an Application. The dates that will be used to establish priority are as follows: 

(i) For Tax‐Exempt Bond Developments, the issuance date of the Certificate of Reservation issued 
by the Texas Bond Review Board (TBRB); and 

(ii) For all other Developments, the date the Application is received by the Department; and   

(iii) Notwithstanding the foregoing, after July 31 a Tax‐Exempt Bond Development with a Certificate 
of Reservation from the TBRB will take precedence over any Housing Tax Credit Application from 
the current Application Round on the waiting list.  

(B) General Review Priority. Review priority for Applications under various multifamily programs will 
be established based on Department staff’s consideration of any statutory timeframes associated with a 
program or Application in relation to the volume of Applications being processed. In general, those with 
statutory deadlines or more restrictive deadlines will be prioritized for review and processing ahead of 
those that are not subject to the same constraints.   

(7) Administrative Deficiency Process.  The purpose of the Administrative Deficiency process is to allow 
the  Applicant  an  opportunity  to  provide  clarification,  correction  or  non‐material  missing  information  to 
resolve  inconsistencies  in  the  original  Application.  Staff  will  request  the  deficient  information  via  a 
deficiency notice.  The review may occur in several phases and deficiency notices may be issued during any 
of these phases. Staff will send the deficiency notice via an e‐mail, or if an e‐mail address is not provided in 
the Application, by facsimile to the Applicant and one other contact party if identified by the Applicant in the 
Application.    The  time period  for  responding  to  a  deficiency notice  commences  on  the  first  business  day 
following the deficiency notice date. Deficiency notices may be sent to an Applicant prior to or after the end 
of  the  Application  Acceptance  Period  and  may  also  be  sent  in  response  to  reviews  on  post  award 
submissions. Issues initially identified as an Administrative Deficiency may ultimately be determined to be 
beyond  the  scope of  an Administrative Deficiency,  based upon  a  review of  the  response provided by  the 
Applicant.  Department  staff may  in  good  faith  provide  an  Applicant  confirmation  that  an  Administrative 
Deficiency response has been received or that such response is satisfactory. However, final determinations 
regarding  the sufficiency of documentation submitted  to cure an Administrative Deficiency as well  as  the 
distinction  between  material  and  non‐material  missing  information  are  reserved  for  the  Director  of 
Multifamily Finance, Executive Director, and Board. 

(A)  Administrative  Deficiencies  for  Competitive  HTC  and  Rural  Rescue  Applications.    Unless  an 
extension has been timely requested and granted; and if Administrative Deficiencies are not resolved to 
the  satisfaction  of  the  Department  by  5:00  p.m.  on  the  fifth  business  day  following  the  date  of  the 
deficiency notice, then (5 points) shall be deducted from the selection criteria score for each additional 
day the deficiency remains unresolved. If Administrative Deficiencies are not resolved by 5:00 p.m. on 
the  seventh  business  day  following  the  date  of  the  deficiency  notice,  then  the  Application  shall  be 
terminated. An Applicant may not change or supplement any part of an Application in any manner after 
the filing deadline or while the Application is under consideration for an award, and may not add any 
set‐asides, increase the requested credit amount, revise the Unit mix (both income levels and Bedroom 
mixes), or adjust their self‐score except in response to a direct request from the Department to do so as 
a result of an Administrative Deficiency. (§2306.6708(b); §2306.6708) To the extent that the review of 



Administrative Deficiency documentation alters the score assigned to the Application, Applicants will be 
re‐notified of their final adjusted score. 

(B)  Administrative  Deficiencies  for  all  other  Applications  or  sources  of  funds.  If  Administrative 
Deficiencies are not resolved to the satisfaction of the Department by 5:00 p.m. on the fifth business day 
following the date of the deficiency notice then a late fee of $500 for each business day the deficiency 
remains  unresolved  will  be  assessed  and  the  Application  will  not  be  presented  to  the  Board  for 
consideration until all outstanding fees have been paid.  Applications with unresolved deficiencies after 
5:00 p.m. on the tenth day following the date of the deficiency notice will be terminated. The Applicant 
will  be  responsible  for  the  payment  of  fees  accrued  pursuant  to  this  paragraph  regardless  of  any 
termination. 

(8) Limited Priority Reviews.  If, after the submission of the Application, an Applicant identifies an error in 
the  Application  that  would  generally  be  the  subject  of  an  Administrative  Deficiency,  the  Applicant  may 
request a limited priority review of the specific and limited issues in need of clarification or correction. The 
issue may not relate to the score of an Application. This limited priority review may only cover the specific 
issue and not the entire Application. If the limited priority review results in the identification of an issue that 
does  indeed need correction or clarification, staff will request such through the Administrative Deficiency 
process  as  stated  in  paragraph  (7)  of  this  subsection  if  deemed  appropirate.  A  limited  priority  review  is 
intended to address:  

(A) clarification of issues that Department staff would have difficulty identifying due to the omission of 
information that the Department may have access to only through Applicant disclosure, such as a prior 
removal  from  a  tax  credit  transaction  or  participation  in  a Development  that  is  not  identified  in  the 
previous participation portion of the Application; or 

(B)  technical  correction  of  non‐material  information  that  would  cause  an  Application  deemed  non‐
competitive  to be deemed competitive and  therefore subject  to a staff  review. For example,  failure  to 
mark  the  Nonprofit  Set‐Aside  in  an  Application  that  otherwise  included  complete  submission  of 
documentation for participation in the Nonprofit Set‐Aside. 

(9)  Challenges  to Opposition  for  TaxExempt  Bond Developments.      Any  written  statement  from  a 
Neighborhood Organization expressing opposition to an Application may be challenged  if  it  is contrary to 
findings  or  determinations,  including  zoning  determinations,  of  a municipality,  county,  school  district,  or 
other local governmental entity.   If any such comment is challenged, the challenger must declare the basis 
for the challenge.   The Neighborhood Organization expressing opposition will be given seven (7) calendar 
days  to  provide  any  support  for  accuracy  of  its  assertions.    All  such  materials  and  the  analysis  of  the 
Department’s  staff  will  be  provided  to  a  fact  finder,  chose  by  the  Department,  for  review  and  a 
determination.  The determination will be final and may not be waived or appealed. 

 

§10.202. Ineligible Applicants and Applications.   

The  purpose  of  this  section  is  to  identify  those  situations  in  which  an  Application  or  Applicant  may  be 
considered  ineligible  for  Department  funding  and  subsequently  terminated.    If  such  ineligibility  is 
determined by staff to exist,  then prior to termination the Department will send a notice to the Applicant 
and  provide  them  the  opportunity  to  explain  how  they  believe  they  or  their  Application  is  eligible.    The 
items  listed  below  include  those  requirements  in  §42  of  the  Internal  Revenue  Code,  Texas  Government 
Code, Chapter 2306 and other criteria considered important by the Department and does not represent an 
exhaustive list of ineligibility criteria that may otherwise be identified in applicable rules or a NOFA specific 
to the programmatic funding.  

(1) Applicants. An Applicant shall be considered ineligible if any of the criteria in subparagraphs (A) – (M) 
of this paragraph apply to the Applicant. If any of the criteria apply to any other member of the Development 
Team, the Applicant will also be deemed ineligible unless a substitution of that Development Team member 
is specifically allowable under the Department’s rules and sought by the Applicant or appropriate corrective 
action has been accepted and approved by the Department.  An Applicant is ineligible if the Applicant: 



(A) has been or is barred, suspended, or terminated from procurement in a state or Federal program or 
listed  in  the  List  of  Parties  Excluded  from  Federal  Procurement  or  Non‐Procurement  Programs; 
(§2306.6721(c)(2))  

(B)  has  been  convicted  of  a  state  or  federal  felony  crime  involving  fraud,  bribery,  theft, 
misrepresentation of material fact, misappropriation of funds, or other similar criminal offenses within 
fifteen (15) years preceding the Application deadlinesubmission; 

(C) is, at the time of Application, subject to an enforcement or disciplinary action under state or federal 
securities  law or by  the NASD; subject  to a  federal  tax  lien; or  the subject of a proceeding  in which a 
Governmental Entity has issued an order to impose penalties, suspend funding, or take adverse action 
based on an allegation of financial misconduct or uncured violation of material laws, rules, or other legal 
requirements governing activities considered relevant by the Governmental Entity; 

(D) has breached a contract with a public agency and failed to cure that breach;  

(E)  has  misrepresented  to  a  subcontractor  the  extent  to  which  the  Developer  has  benefited  from 
contracts or financial assistance that has been awarded by a public agency,  including the scope of the 
Developer's participation in contracts with the agency and the amount of financial assistance awarded 
to the Developer by the agency; 

(F) has been identified by the Department as being in Material Noncompliance with or has repeatedly 
violated  the  LURA  or  if  such  Material  Noncompliance  or  repeated  violation  is  identified  during  the 
Application review or the program rules in effect for such property as further described in Chapter 60 
Subchapter  F  of  this  titlechapter  (relating  to  Compliance  Administration)  and  remains  unresolved; 
(§2306.6721(c)(3)) 

(G) is delinquent in any loan, fee, or escrow payments to the Department in accordance with the terms 
of the loan, as amended, or is otherwise in default with any provisions of such loans;  

(H)  has  failed  to  cure  any past due  fees  owed  to  the Department    at  least  ten  (10)  days prior  to  the 
Board meeting at which the decision for an Applicationaward is to be made;  

(I)  is  in violation of a state revolving door or other standard of conduct or conflict of  interest statute, 
including Texas Government Code, §2306.6733 of the Texas Government Code, or a provision of Texas 
Government Code, Chapter 572 of the Texas Government Code, in making, advancing, or supporting the 
Application; 

(J)  has  previous  Contracts  or  Commitments  that  have  been  partially  or  fully  deobligated  during  the 
twelve (12) months prior to the submission of the Application and through the date of final allocation 
due to a failure to meet contractual obligations and the Party is on notice that such deobligation results 
in ineligibility under these rules;  

(K)  has  provided  fraudulent  information,  knowingly  falsified  documentation,  or  other  intentional  or 
negligent  material  misrepresentation  or  omission  in  an  Application  or  Commitment,  as  part  of  a 
challenge to another Application or any other information provided to the Department for any reason.  
The  conduct  described  in  this  subparagraph  is  also  a  violation  of  these  rules  and  will  subject  the 
Applicant to the assessment of administrative penalties under Texas Government Code, Chapter 2306 of 
the Texas Government Code and this title; or 

(L)  fails  to  disclose,  in  the  Application,  any  Principal  or  any  entity  or  Person  in  the  Development 
ownership structure who was or is involved as a Principal in any other affordable housing transaction, 
voluntarily  or  involuntarily,  that  has  terminated  within  the  past  ten  (10)  years  or  plans  to  or  is 
negotiating  to  terminate  their relationship with any other affordable housing development. Failure  to 
disclose  is  grounds  for  termination.  The  disclosure  must  identify  the  person  or  persons  and 
development  involved,  the  identity  of  each other  development  and  contact  information  for  the  other 
Principals  of  each  such  development,  a  narrative  description  of  the  facts  and  circumstances  of  the 
termination or proposed termination, and any appropriate supporting documents.  An Application may 
be terminated based upon factors in the disclosure. If, not later than 30 days after the date on which the 
Applicant  has made  full  disclosure,  including  providing  information  responsive  to  any  supplemental 



Department  staff  requests,  the  Executive  Director makes  an  initial  determination  that  the  person  or 
persons  should  not  be  involved  in  the  Application,  that  initial  determination  shall  be  brought  to  the 
Board for a hearing and final determination.  If the Executive Director has not made and issued such an 
initial determination on or before  the day  thirty  (30) days after  the date on which  the Applicant has 
made full disclosure, including providing information responsive to any supplemental Department staff 
requests, the person or persons made the subject of the disclosure shall be presumptively fit to proceed 
in their current role or roles. Such presumption in no way affects or limits the ability of the Department 
staff  to  initiate debarment proceedings under  the Department’s debarment rules at a  future  time  if  it 
finds that facts and circumstances warranting debarment exist.   In the Executive Director’s making an 
initial determination or the Board’s making a final determination as to a person’s fitness to be involved 
as a principal with respect to an Application, the factors described in clauses (i) – (v) of this subsection 
shall be considered: 

(i)  the  amount  of  resources  in  a  development  and  the  amount  of  the  benefit  received  from  the 
development;  

(ii)  the  legal and practical ability to address  issues that may have precipitated the termination or 
propose termination of the relationship;  

(iii) the role of the person in causing or materially contributing to any problems with the success of 
the development;  

(iv) the person’s compliance history, including compliance history on other developments; and 

(v) any other  facts or circumstances  that have a material bearing on  the question of  the person’s 
ability  to  be  a  compliant  and  effective  participant  in  their  proposed  role  as  described  in  the 
Application. 

(M)  has  worked  or  works  to  create  opposition  to  any  Application,  excluding  any  challenges  filed 
pursuant to §11.10 of this title (relating to Challenges of Competitive HTC Applications), has formed a 
Neighborhood Organization (excluding any allowable technical assistance), has given money or a gift to 
cause  the  Neighborhood  Organization  to  take  its  position  as  it  relates  to  §11.9(d)(1)  of  this  title 
(relating to Competitive HTC Selection Criteria).   

(2) Applications.  An Application shall be ineligible if any of the criteria in subparagraphs (A) – (C) of this 
paragraph apply to the Application:  

(A)  a  violation  of  Texas  Government  Code,  §2306.1113  exists  relating  to  Ex  Parte  Communication. 
(§2306.1113)  An  ex  parte  communication  occurs,  when  an  Applicant  or  Person  representing  an 
Applicant  initiates substantive contact (other than permitted social contact) with a board member, or 
vice  versa,  in  a  setting  other  than  a  duly  posted  and  convened  public  meeting,  in  any  manner  not 
specifically  permitted  by  Texas  Government  Code,  §2306.1113(b).    Such  action  is  prohibited.    For 
Applicants seeking funding after initial awards have been made, such as waiting list Applicants, the ex 
parte  communication  prohibition  remains  in  effect  so  long  as  the  Application  remains  eligible  for 
funding.  The ex parte provision does not prohibit the Board from participating in social events at which 
a Person with whom communications are prohibited may, or will be present; provided that no matters 
related  to  any  Application  being  considered  by  the  Board  may  be  discussed.    An  attempted  but 
unsuccessful prohibited ex parte communication, such as a letter sent to one or more board members 
but not opened, may be cured by  full disclosure  in a public meeting, and the Board may reinstate the 
Application  and  establish  appropriate  consequences  for  cured  actions,  such  as  denial  of  the matters 
made the subject to the communication.   

(B)  the Application  is  submitted  after  the Application  submission deadline  (time or  date);  is missing 
multiple parts of the Application; or has a Material Deficiency; or  

(C) for any Development utilizing Housing Tax Credits or Tax‐Exempt Bonds: 

(i)  at  the  time  of  Application  or  at  any  time  during  the  two‐year  period  preceding  the  date  the 
Application Round begins  (or  for  Tax‐Exempt Bond Developments  any  time during  the  two‐year 
period  preceding  the  date  the  Application  is  submitted  to  the  Department),  the  Applicant  or  a 



Related  Party  is  or  has  been  a  member  of  the  Board  or  employed  by  the  Department  as  the 
Executive  Director,  Chief  of  Staff,  General  Counsel,  a  Deputy  Executive  Director,  the  Director  of 
Multifamily Finance, the Chief of Compliance, the Director of Real Estate Analysis, a manager over 
the  program  for  which  an  Application  has  been  submitted,  or  any  person  exercising  such 
responsibilities regardless of job title; (§2306.6703(a)(1)); or  

(ii)  the  Applicant  proposes  to  replace  in  less  than  fifteen  (15)  years  any  private  activity  bond 
financing  of  the  Development  described  by  the  Application,  unless  the  exceptions  in  Texas 
Government Code, §2306.6703(a)(2) of the Texas Government Code are met. 

 

§10.203. Public Notifications. (§2306.6705(9))  

A  certification,  as  provided  in  the  Application,  that  the  Applicant  met  the  requirements  and  deadlines 
identified  in paragraphs (1) ‐ (3) of this section must be submitted with the Application. For Applications 
utilizing Competitive Housing Tax Credits, notifications must not be older than three (3) months from the 
first day of the Application Acceptance Period. For Tax Exempt Bond Developments notifications and proof 
thereof must  not  be  older  than  three  (3) months  prior  to  the  date  Parts  5  and  6  of  the  Application  are 
submitted and for all other Applications no older than three (3) months prior to the date the Application is 
submitted.    If  evidence of  these notifications was  submitted with  the pre‐application  (if  applicable  to  the 
program) for the same Application and satisfied the Department's review of the pre‐application threshold, 
then  no  additional  notification  is  required  at  Application.  However,  re‐notification  is  required  by  all 
Applicants who have submitted a change in the Application, whether from pre‐application to Application or 
as a result of an Administrative Deficiency that reflects a total Unit increase of greater than 10 percent. In 
addition,  should  a  change  in  elected  official  occur  between  the  submission  of  a  pre‐application  and  the 
submission of an Application, Applicants are required to notify the newly elected (or appointed) official.  

(1) Neighborhood Organization Requests.    

(A)  In accordance with the requirements of  this subparagraph,  the Applicant must request  from local 
elected  officials  a  list  of  Neighborhood  Organizations  on  record  with  the  county  and  state  whose 
boundaries  include the proposed Development Site.   No  later  than the Full Application Neighborhood 
Organization  Request  Date  as  identified  in  §11.2  of  this  title  (relating  to  Program  Calendar  for 
Competitive Housing Tax Credits) or §10.4 of this chapter (relating to Program Dates), as applicable, the 
Applicant  must  email,  fax,  or  mail  with  return  receipt  requested  a  completed  Neighborhood 
Organization Request  letter  as  provided  in  the  Application  to  the  local  elected  official,  as  applicable, 
based on for the city and county where the Development is proposed to be located. If the Development 
is located in an area that has district based local elected officials, or both at‐large and district based local 
elected  officials,  the  request  must  be  made  to  the  city  council  member  or  county  commissioner 
representing that district;  if  the Development  is  located  in an area  that has only at‐large  local elected 
officials, the request must be made to the mayor or county judge for the jurisdiction. If the Development 
is not located within a city or its ETJ, the county local elected official must be contacted. In the event that 
local elected officials refer the Applicant to another source, the Applicant must request Neighborhood 
Organizations from that source in the same format.  

(B)  The  Applicant  must  list,  in  the  certification  form  provided  in  the  Application,  all  Neighborhood 
Organizations on record with the county or state whose boundaries include the proposed Development 
Site  as  outlined  by  the  local  elected  officials,  or  that  the  Applicant  has  knowledge  of  (regardless  of 
whether the organization is on record with the county or state) as of the submission of the Application.  

(2) Notification Recipients. No later than the date the Application is submitted, notification must be sent to 
all of the persons or entities  identified  in subparagraphs (A) – (H) of  this paragraph whose  jurisdiction  is 
over  or  whose  boundaries  include  the  Development  Site.    Developments  located  in  an  ETJ  of  a  city  are 
required to notify both city and county officials.   The notifications may be sent by e‐mail,  fax or mail with 
return  receipt  requested  or  similar  tracking  mechanism  in  the  format  required  in  the  Application 
Notification  Template  provided  in  the  Application.  Evidence  of  notification  is  required  in  the  form  of  a 
certification  provided  in  the  Application.    The  Applicant  is  encouraged  to  retain  proof  of  delivery  in  the 
event it is requested by the Department.  Evidence of proof of delivery is demonstrated by a signed receipt 



for  mail  or  courier  delivery  and  confirmation  of  receipt  by  recipient  for  fax  and  e‐mail.  Officials  to  be 
notified are those officials in office at the time the Application is submitted.  

(A)  Neighborhood  Organizations  on  record  with  the  state  or  county  whose  boundaries  include  the 
proposed Development Site;  

(B) Superintendent of the school district;  

(C) Presiding officer of the board of trustees of the school district;  

(D) Mayor of the municipality;  

(E) All elected members of the Governing Body of the municipality;  

(F) Presiding officer of the Governing Body of the county;  

(G) All elected members of the Governing Body of the county; and 

(H) State Senator and State Representative.  

(3) Contents of Notification.    The notification must  include,  at  a minimum,  all  information described  in 
subparagraphs (A) – (F) of this paragraph:   

(A) the Applicant's name, address, individual contact name and phone number;  

(B) the Development name, address, city and county;  

(C) a statement indicating the program(s) to which the Applicant is applying with the Texas Department 
of Housing and Community Affairs;  

(D)  whether  the  Development  proposes  New  Construction,  Reconstruction,  Adaptive  Reuse  or 
Rehabilitation;  

(E)  the  type  of  Development  being  proposed  (single  family  homes,  duplex,  apartments,  townhomes, 
high‐rise etc.); and 

(F) the total number of Units proposed and total number of low‐income Units proposed. 

 

§10.204. Required Documentation for Application Submission.  

The  purpose  of  this  section  is  to  identify  the  documentation  that  is  required  at  the  time  of  Application 
submission  unless  specifically  indicated  or  otherwise  required  by  Department  rule.  If  any  of  the 
documentation indicated below is not resolved, clarified or corrected to the satisfaction of the Department 
through  either  original  Application  submission  or  the  Administrative  Deficiency  process,  the  Application 
will be terminated.  Unless stated otherwise, all documentation identified in this section must not be dated 
more than six (6) months prior to the close of the Application Acceptance Period or the date of Application 
submission  as  applicable  to  the  program.  The  Application may  include  documentation  or  verification  of 
compliance with any requirements related to the eligibility of an Applicant, Application, Development Site, 
or Development. 

(1) Certification of Development Owner.  This form, as provided in the Application, included in §10.208 of 
this chapter (relating to Forms and Templates), must be executed by the Development Owner and addresses 
the  specific  requirements  associated  with  the  Development.  The  Person  executing  the  certification  is 
responsible  for  ensuring  all  individuals  referenced  therein  are  in  compliance  with  the  certification. 
Applicants  are  encouraged  to  read  the  certification  carefully  as  it  contains  certain  construction  and 
Development specifications that each Development must meet. 

(A) The Development will  adhere  to  the  Texas  Property  Code  relating  to  security  devices  and  other 
applicable requirements  for residential  tenancies, and will adhere to  local building codes or,  if no 
local building codes are in place, then to the most recent version of the International Building Code.  

 



(B) This  Application  and  all  materials  submitted  to  the  Department  constitute  records  of  the 
Department subject to Chapter 552, Texas Government Code, and the Texas Public Information Act.   

 
 The  Application  is  in  compliance with  all  requirements  related  to  the  eligibility  of  an  Applicant, 

Application and Development as further defined in this chapter. 
 

(C) All representations, undertakings and commitments made by Applicant in the Application process 
for  a  Development  expressly  constitute  conditions  to  any  Commitment,  Determination  Notice, 
Carryover  Allocation,  or  Direct  Loan  Commitment  for  such  Development  which  the  Department 
may  issue  or  award,  and  the  violation  of  any  such  condition  shall  be  sufficient  cause  for  the 
cancellation  and  rescission  of  such  Commitment,  Determination  Notice,  Carryover  Allocation,  or 
Direct  Loan  Commitment  by  the  Department.  If  any  such  representations,  undertakings  and 
commitments concern or relate to the ongoing features or operation of the Development, they shall 
each and all shall be enforceable even  if not reflected  in the Land Use Restriction Agreement.   All 
such representations, undertakings and commitments are also enforceable by the Department and 
the  tenants  of  the Development,  including  enforcement  by  administrative  penalties  for  failure  to 
perform, in accordance with the Land Use Restriction Agreement.  

 
(D) The  Development  Owner  has  read  and  understands  the  Department’s  fair  housing  educational 

materials  posted on  the Department’s website  as  of  the  beginning  of  the Application Acceptance 
Period.  

 
 (E)The  Development  Owner will  contract  with  a Management  Company  throughout  the  Compliance 

Period  that will  perform  criminal  background  checks  on  all  adult  tenants,  head  and  co‐head  of 
households.  

 
(F)The Development Owner  agrees  to  implement  a  plan  to  use Historically Underutilized Businesses 

(HUB)  in  the  development  process  consistent  with  the  Historically  Underutilized  Business 
Guidelines  for  contracting with  the  State  of  Texas.  The Development Owner will  be  required  to 
submit a report of the success of the plan as part of the cost certification documentation, in order 
to receive  IRS Forms 8609 or,  if  the Development does not have Housing Tax Credits,  release of 
retainage. 

 
(G)The  Applicant  will  attempt  to  ensure  that  at  least  30%  of  the  construction  and  management 

businesses with which the Applicant contracts  in connection with the Development are Minority 
Owned Businesses as further described in §2306.6734 of the Texas Government Code. 

 
(H)The Development Owner will affirmatively market to veterans through direct marketing or contracts 

with veteran's organizations. The Development Owner will be required to  identify how they will 
affirmatively market to veterans and report to the Department in the annual housing report on the 
results of the marketing efforts to veterans. Exceptions to this requirement must be approved by 
the Department.  

 
(I)The Development Owner will comply with any and all notices required by the Department. 

(2) Certification of Principal. This form, included in §10.208 of this chapteras provided in the Application, 
must  be  executed  by  all  Principals  and  identifies  the  various  criteria  relating  to  eligibility  requirements 
associated with multifamily funding from the Department, including but not limited to the criteria identified 
under §10.202 of this chapter (relating to Ineligible Applicants and Applications). 



(3)  Architect  Certification  Form.  This  form,  included  in  §10.208  of  this  chapteras  provided  in  the 
Application,  must  be  executed  by  the  Development  engineer,  an  accredited  architect  or  Department‐
approved Third Party accessibility specialist. (§2306.6722 and §2306.6730) 

(4)  Designation  as  Rural  or  Urban.  Each  Application  must  identify  whether  the  Development  Site  is 
located  in  an  Urban  Area  or  Rural  Area  of  a  Uniform  State  Service  Region.  The  Department  shall  make 
available a list of places meeting the requirements of Texas Government Code, §2306.004(28‐a)(A) and (B) 
for designation as a Rural Area and those that are an Urban Area in the Site Demographics Characteristics 
Report. Notwithstanding the foregoing, an Applicant proposing a Development in a place listed as urban by 
the  Department  may  be  designated  as  located  in  a  Rural  Area  if  the  municipality  has  less  than  50,000 
persons, as reflected in Site Demographics and Characteristics Report, and a letter or other documentation 
from USDA is submitted  in the Application that  indicates the Site  is  located  in an area eligible  for funding 
from  USDA  in  accordance  with  Texas  Government  Code,  §2306.004(28‐a)(C).  For  any  Development  not 
located within the boundaries of a municipality, the applicable designation is that of the closest municipality 
or place. 

(5)  Experience  Requirement.    Evidence  that  meets  the  criteria  as  stated  in  subparagraph  (A)  of  this 
paragraph must be provided  in  the Application.   Experience of multiple parties may not be aggregated  to 
meet this requirement.    

(A) A Principal of the Developer, Development Owner, or General Partner must establish that they have 
experience  in  the  development  and  placement  in  service  of  150  units  or  more.    Acceptable 
documentation to meet this requirement shall include: 

(i)  an  experience  certificate  issued  by  the  Department  in  the  past  two  (2)  years  prior  to  the 
beginning of the Application Acceptance Period; or 

(ii) any of the items in subclauses (I) – (IX) of this clause: 

(I) American Institute of Architects (AIA) Document (A102) or (A103) 2007 ‐ Standard Form of 
Agreement between Owner and Contractor;  

(II) AIA Document G704‐‐Certificate of Substantial Completion;  

(III) AIA Document G702‐‐Application and Certificate for Payment;  

(IV) Certificate of Occupancy;  

(V) IRS Form 8609, (only one per development is required);  

(VI) HUD Form 9822;  

(VII) Development agreements;  

(VIII) Partnership agreements; or  

(IX)  other  documentation  satisfactory  to  the  Department  verifying  that  the  Development 
Owner's  General  Partner,  partner  (or  if  Applicant  is  to  be  a  limited  liability  company,  the 
managing member), Developer or their Principals have the required experience. 

(B)  For  purposes  of  this  requirement  any  individual  attempting  to  use  the  experience  of  another 
individual must demonstrate they have or had the authority to act on their behalf that substantiates the 
minimum 150 unit requirement. 

(i) The names on the forms and agreements in subparagraph (A)(ii) of this paragraph must tie back 
to  the  Development  Owner's  General  Partner,  partner  (or  if  Applicant  is  to  be  a  limited  liability 
company, the managing member), Developer or their Principals as listed in the Application. 

(ii)  Experience may not  be  established  for  a  Person who  at  any  time within  the  preceding  three 
years has been  involved with affordable housing that has been  in material non‐compliance under 
the Department’s rules or for affordable housing in another state, has been the subject of issued IRS 
Form 8823 citing non‐compliance that has not been or is not being corrected with reasonable due 
diligence. 



(iii)  If  a  Principal  is  determined  by  the  Department  to  not  have  the  required  experience,  an 
acceptable replacement for that Principal must be identified prior to the date the award is made by 
the Board. 

(iv) Notwithstanding the foregoing, no person may be used to establish such required experience if 
that Person or an Affiliate of that Person would not be eligible to be an Applicant themselves.  

(6) Financing Requirements. 

(A) Non‐Department Debt Financing.  Interim and permanent financing sufficient to fund the proposed 
Total Housing Development Cost less any other funds requested from the Department must be included 
in  the  Application.  Any  local,  state  or  federal  financing  identified  in  this  section  which  restricts 
household  incomes  at  any  level  that  is  lower  than  restrictions  required  pursuant  to  this  chapter  or 
elected in accordance with Chapter 11 of this title (relating to Housing Tax Credit Qualified Allocation 
Plan) must be  identified  in  the  rent  schedule  and  the  local,  state or  federal  income  restrictions must 
include corresponding rent levels in accordance with §42(g) of the Code. The income and corresponding 
rent restrictions will be imposed by the LURA and monitored for compliance. Financing amounts must 
be consistent throughout the Application and acceptable documentation shall include those described in 
clauses (i) and (ii) of this subparagraph.  

(i) Financing is in place as evidenced by:  

(I) a valid and binding loan agreement; and  

(II)  deed(s)  of  trust  on  the  Development  in  the  name  of  the  Development  Owner  as  grantor 
covered by a lender’s policy of title insurance; or 

(ii)  Term  sheets  for  interim  and  permanent  loans  issued  by  a  lending  institution  or  mortgage 
company that is actively and regularly engaged in the business of lending money must: 

(I) have been executed by the lender; 

(II) be addressed to the Development Owner; 

(III)  for the permanent  loan,  include a minimum loan term of fifteen (15) years with at  least a 
thirty (30) year amortization; 

(IV) include anticipated interest rate, including the mechanism for determining the interest rate;   

(V) include any required Guarantors; and  

(VI) include and address any other terms and conditions applicable to the financing.   The term 
sheet may be conditional upon the completion of specified due diligence by the lender and upon 
the award of tax credits, if applicable. 

(B) Gap Financing.  Any anticipated federal, state, or local or private gap financing, whether soft or hard 
debt, must be identified in the Application.  Acceptable documentation shall include a term sheet from 
the lending agency which clearly describes the amount and terms of the financing.   Other Department 
funding requested with Housing Tax Credit Applications must be on a concurrent funding period with 
the Housing Tax Credit Application.  

(C)  Owner  Contributions.  If  the  Development  will  be  financed  through  more  than  5  percent  of 
Development Owner contributions, a letter from a Third Party CPA must be submitted that verifies the 
capacity  of  the  Development  Owner  to  provide  the  proposed  financing  with  funds  that  are  not 
otherwise  committed.  Additionally,  a  letter  from  the  Development  Owner’s  bank  or  banks  must  be 
submitted that confirms sufficient funds are available to the Development Owner.   

(D)  Equity  Financing.    (§2306.6705(2)  and  (3))  If  applicable  to  the  program,  the  Application  must 
include a term sheet from a syndicator that, at a minimum, includes: 

(i) an estimate of the amount of equity dollars expected to be raised for the Development; 

(ii) the amount of Housing Tax Credits requested for allocation to the Development Owner;  



(iii) pay‐in schedules;  

(iv) anticipated developer  fees paid during construction and anticipated deferred developer  fees; 
and 

(v) syndicator consulting fees and other syndication costs. No syndication costs should be included 
in the Eligible Basis.  

(E) Financing Narrative.  (§2306.6705(1)) A narrative must be  submitted  that describes  the  complete 
financing  plan  for  the  Development,  including  but  not  limited  to,  the  sources  and  uses  of  funds; 
construction,  permanent  and  bridge  loans,  rents,  operating  subsidies,  and  replacement  reserves;  and 
the status of commitments for all funding sources. The information provided must be consistent with all 
other documentation in the Application.  

(7) Operating and Development Cost Documentation. 

(A)  15‐year  Pro  forma.    All  Applications  must  include  a  15‐year  pro  forma  estimate  of  operating 
expenses, in the form provided by the Department.  Any “other” debt service included in the pro forma 
must include a description.   

(B)  Utility  Allowances.    This  exhibit,  as  provided  in  the  Application,  must  be  submitted  along  with 
documentation from the source of the utility allowance estimate used in completing the Rent Schedule 
provided  in  the Application.   This exhibit must clearly  indicate which utility costs are  included  in  the 
estimate  and  must  comply  with  the  requirements  of  §10.607  of  this  chapter  (relating  to  Utility 
Allowances). 

(C) Operating Expenses.  This exhibit, as provided in the Application, must be submitted indicating the 
anticipated operating expenses associated with the Development.  Any expenses noted as “other” in any 
of  the  categories  must  be  identified.  “Miscellaneous”  or  other  non‐descript  designations  are  not 
acceptable. 

(D)  Rent  Schedule.    This  exhibit,  as  provided  in  the  Application,  must  indicate  the  type  of  Unit 
designation based on the Unit’s rent and income restrictions. The rent and utility limits available at the 
time the Application  is submitted should be used to complete this exhibit.   Gross rents cannot exceed 
the maximum rent limits unless documentation of project‐based rental assistance is provided. The unit 
mix and net rentable square footages must be consistent with the site plan and architectural drawings. 
For Units restricted  in connection with Direct Loans,  the restricted Units will generally be designated 
“floating” unless specifically disallowed under the program specific rules. 

(E)  Development  Costs.    This  exhibit,  as  provided  in  the  Application,  must  include  the  contact 
information for the person providing the cost estimate and must meet the requirements of clauses (i) 
and (ii) of this subparagraph.  

(i)  Applicants must  also  provide  a  detailed  cost  breakdown  of  projected  Site Work  costs,  if  any, 
prepared  by  a  Third  Party  engineer.  If  any  Site  Work  costs  exceed  $15,000  per  Unit  and  are 
included  in Eligible Basis,  a  letter must be provided  from a  certified public  accountant allocating 
which portions of those site costs should be included in Eligible Basis.  

(ii) If costs for Off‐Site Construction are included in the budget as a line item, or embedded in the 
site  acquisition  contract,  or  referenced  in  the  utility  provider  letters,  then  the  Off‐Site  Cost 
Breakdown prepared by a Third Party engineer must be provided. If any Off‐Site Construction costs 
are included in Eligible Basis, a letter must be provided from a certified public accountant allocating 
which portions of  those  costs  should be  included  in Eligible Basis. The  certification  from a Third 
Party  engineer  must  describe  the  necessity  of  the  off‐site  improvements,  including  the  relevant 
requirements  of  the  local  jurisdiction  with  authority  over  building  codes.  If  off‐site  costs  are 
included  in Eligible Basis based on PLR 200916007,  a  statement of  findings  from a CPA must be 
provided which describes the facts relevant to the Development and affirmatively certifies that the 
fact pattern of the Development matches the fact pattern in PLR 200916007. 

(F) Rental Assistance/Subsidy.  (§2306.6705(4))  If  rental assistance, an operating subsidy, an annuity, 
or an interest rate reduction payment is proposed to exist or continue for the Development, any related 



contract  or  other  agreement  securing  those  funds  or  proof  of  application  for  such  funds  must  be 
provided.  Such documentation shall, at a minimum, identify the source and annual amount of the funds, 
the  number  of  units  receiving  the  funds,  and  the  term  and  expiration  date  of  the  contract  or  other 
agreement.  

(G)  Occupied  Rehabilitation  Developments.    The  items  identified  in  clauses  (i)  –  (vii)  of  this 
subparagraph must be submitted with any Application where any structure on the Development Site is 
occupied or if the Application proposes the demolition of any occupied housing.  If the current property 
owner is unwilling to provide the required documentation then a signed statement from the Applicant 
attesting to that fact must be submitted. If one or more of the items described in clauses (i) – (vii) of this 
subparagraph is not applicable based upon the type of occupied structures on the Development Site, the 
Applicant must provide an explanation of such non‐applicability.  Applicant must submit: 

(i) at least one of the items identified in subclauses (I) – (IV) of this clause:  

(I)  historical  monthly  operating  statements  of  the  Development  for  twelve  (12)  consecutive 
months ending not more than three (3) months from the first day of the Application Acceptance 
Period;  

(II) the two (2) most recent consecutive annual operating statement summaries;  

(III)  the most  recent  consecutive  six  (6) months  of  operating  statements  and  the most  recent 
available annual operating summary; or 

(IV) all monthly or annual operating summaries available; and  

(ii) a rent roll not more than six (6) months old as of the first day the Application Acceptance Period 
that discloses the terms and rate of the lease, rental rates offered at the date of the rent roll, Unit 
mix, and tenant names or vacancy;  

(iii) a written explanation of  the process used to notify and consult with the tenants  in preparing 
the Application; (§2306.6705(6)) 

(iv)  for  Qualified  Elderly  or  Supportive  Housing  Developments,  identification  of  the  number  of 
existing tenants qualified under the Target Population elected under this chapter;  

(v)  a  relocation  plan  outlining  relocation  requirements  and  a  budget  with  an  identified  funding 
source; (§2306.6705(6))  

(vi)  any  documentation  necessary  for  the  Department  to  facilitate,  or  advise  an  Applicant  with 
respect to or ensure compliance with the Uniform Relocation Act and any other relocation laws or 
regulations as may be applicable; and  

(vii) if applicable, evidence that the relocation plan has been submitted to the appropriate legal or 
governmental agency. (§2306.6705(6))  

(8) Architectural Drawings.   All Developments must provide the  items identified  in subparagraphs (A) ‐ 
(D) of this paragraph unless specifically stated otherwise and must be consistent with all applicable exhibits 
throughout  the  Application.    The  drawings  must  have  a  legible  scale  and  show  the  dimensions  of  each 
perimeter wall and floor heights.  Developments must provide: 

(A) A site plan which:  

(i)  includes  a  unit  and  building  type  table matrix  that  is  consistent with  the  Rent  Schedule  and 
Building/Unit Configuration forms provided in the Application;  

(ii) identifies all residential and common buildings;  

(iii) clearly delineates the flood plain boundary lines and shows all easements; 

(iv) if applicable, indicates possible placement of detention/retention pond(s); and 

(v) indicates the location of the parking spaces.  



(B) Building floor plans.  Submitted for each building type and include square footage. Adaptive Reuse 
Developments are only required to provide building plans delineating each Unit by number and type; 
and 

(C) Unit  floor plans  for each type of Unit. Adaptive Reuse Developments are only required to provide 
Unit floor plans for each distinct typical Unit type such as  one‐bedroom, two‐bedroom and for all Unit 
types that vary in Net Rentable Area by 10 percent from the typical Unit; and  

(D) Elevations. Elevations must be submitted for each building type and include a percentage estimate 
of the exterior composition and proposed roof pitch.  Rehabilitation and Adaptive Reuse Developments 
may submit photographs if the Unit configurations are not being altered and after renovation drawings 
must be submitted if Unit configurations are proposed to be altered. 

(9) Site Control.   

(A) Evidence that the Development Owner has the ability to compel legal title to a developable interest 
in the Development Site or, Site Control must be submitted.    If  the evidence  is not  in the name of  the 
Development Owner, then the documentation should reflect an expressed ability to transfer the rights 
to  the Development Owner. All of  the sellers of  the proposed Property  for  the  thirty‐six  (36) months 
prior to the first day of the Application Acceptance Period and their relationship, if any, to members of 
the  Development  Team must  be  identified  at  the  time  of  Application.  The  Department  may  request 
documentation  at  any  time after  submission of  an Application of  the Development Owner’s  ability  to 
compel title and the Development Owner must be able to promptly provide such documentation or the 
Application,  award,  or  Commitment  may  be  terminated.  The  Department  acknowledges  and 
understands  that  the  Property  may  have  one  or  more  encumbrances  at  the  time  of  Application 
submission  and  the  Department  will  use  a  reasonableness  standard  in  determining  whether  such 
encumbrance is likely to impede an Applicant’s ability to meet the program’s requirements. Tax‐Exempt 
Bond Lottery Applications must have Site Control valid through December 1 of the prior program year 
with the option to extend through March 1 of the current program year.  

(B) In order to establish Site Control, one of the items described in clauses (i) – (iii) of this subparagraph 
must be provided: 

(i) a recorded warranty deed with corresponding executed settlement statement; or  

(ii)  a  contract  for  lease with  a minimum  term  of  forty‐five  (45)  years  and  is  valid  for  the  entire 
period the Development is under consideration for Department funding; or 

(iii)  a  contract  for  sale,  an  option  to  purchase  or  a  lease  that  includes  an  effective  date;  price; 
address and/or legal description; proof of consideration in the form specified in the contract; and 
expiration date; 

(C) If the acquisition can be characterized as an identity of interest transaction, as described in §10.302 
of  this  chapter  (relating  to  Underwriting  Rules  and  Guidelines),  then  the  documentation  as  further 
described therein must be submitted in addition to that of subparagraph (B) of this paragraph.   

(10)  Zoning.  (§2306.6705(5))  Acceptable  evidence  of  zoning  for  all  Developments  must  include  one  of 
subparagraphs (A) – (D) of this paragraph. 

(A) No Zoning Ordinance in Effect.  The Application must include a letter from the chief executive officer 
of  the Unit of General Local Government or another  local official with appropriate  jurisdiction stating 
that the Development is located within the boundaries of a Unit of General Local Government that has 
no zoning.  

(B) Zoning Ordinance in Effect.  The Application must include a letter from the chief executive officer of 
the Unit of General Local Government or another local official with appropriate jurisdiction stating the 
Development is permitted under the provisions of the zoning ordinance that applies to the location of 
the Development. 

(C) Requesting a Zoning Change.   The Application must  include a signed release that was provided to 
the Unit of General Local Government agreeing  to hold  the Unit of General Local Government and all 



other  parties  harmless  in  the  event  that  the  appropriate  zoning  is  denied.    Documentation  of  final 
approval  of  appropriate  zoning  must  be  submitted  to  the  Department  with  the  Commitment  or 
Determination Notice.  

(D) Zoning  for Rehabilitation Developments.   The Application must  include documentation of current 
zoning.  If  the  Property  is  currently  conforming  but  with  an  overlay  that  would  make  it  a  non‐
conforming use as presently zoned, a letter from the chief executive officer of the Unit of General Local 
Government or another local official with appropriate jurisdiction which addresses the items in clauses 
(i) ‐ (iv) of this subparagraph:  

(i) a detailed narrative of the nature of non‐conformance;  

(ii) the applicable destruction threshold;  

(iii) Owner's rights to reconstruct in the event of damage; and  

(iv) penalties for noncompliance.  

(11) Title Commitment/Policy. A title commitment or title policy must be submitted that includes a legal 
description that is consistent with the Site Control.  If the title commitment or policy is dated more than six 
(6) months old  as of  the  close of  the Application Acceptance Period  then a  letter  from  the  title  company 
indicating that nothing further has transpired on the commitment or policy must be submitted.   

(A) The title commitment must list the name of the Development Owner as the proposed insured and 
lists the seller or lessor as the current owner of the Development Site.   

(B) The title policy must show that the ownership (or  leasehold) of the Development Site  is vested in 
the name of the Development Owner. 

(12) Ownership Structure. 

(A) Organizational Charts. A chart must be submitted that clearly illustrates the complete organizational 
structure of the final proposed Development Owner and of any Developer or Guarantor, providing the 
names  and  ownership  percentages  of  all  Persons  having  an  ownership  interest  in  the  Development 
Owner  or  the  Developer  or  Guarantor,  as  applicable,  whether  directly  or  through  one  or  more 
subsidiaries.    Nonprofit  entities,  public  housing  authorities,  publicly  traded  corporations,  individual 
board  members,  and  executive  directors  must  be  included  in  this  exhibit  and  trusts  must  list  all 
beneficiaries  that  have  the  legal  ability  to  control  or  direct  activities  of  the  trust  and  are  not  just 
financial beneficiaries.  

(B) Previous Participation.   Evidence must be submitted that each entity shown on the organizational 
chart described in subparagraph (A) of this paragraph that has ownership interest in the Development 
Owner,  Developer  or  Guarantor,  has  provided  a  copy  of  the  completed  and  executed  Previous 
Participation and Background Certification Form to the Department. Nonprofit entities, public housing 
authorities  and  publicly  traded  corporations  are  required  to  submit  documentation  for  the  entities 
involved. Documentation for individual board members and executive directors, any Person (regardless 
of  any Ownership  interest  or  lack  thereof)  receiving more  than 10  percent  of  the Developer  fee  and 
Units of General Local Government are all required to submit this document. The form must include a 
list of all developments that are, or were, previously under ownership or Control of the Applicant and 
each  Principal,  including  any  Person  providing  the  required  experience.  All  participation  in  any 
Department  funded  or  monitored  activity,  including  non‐housing  activities,  as  well  as  Housing  Tax 
Credit developments or other programs administered by other states using state or  federal programs 
must be disclosed and authorize the parties overseeing such assistance to release compliance histories 
to the Department.   

(13) Nonprofit Ownership.    Applications  that  involve  a  §501(c)(3)  or  (4)  nonprofit  General  Partner  or 
Owner  shall  submit  the  documentation  identified  in  subparagraphs  (A)  or  (B)  of  this  paragraph  as 
applicable. 

(A)  Competitive  HTC  Applications.    Applications  for  Competitive  Housing  tax  Credits  involving  a 
§501(c)(3)  or  (4)  nonprofit  General  Partner  and  which  meet  the  Nonprofit  Set‐Aside  requirements, 



must submit all of the documents described in this subparagraph and indicate the nonprofit status on 
the  carryover  documentation  and  IRS  Forms  8609.  (§2306.6706)  Applications  that  include  an 
affirmative election to not be treated under the set‐aside and a certification that they do not expect to 
receive a benefit in the allocation of tax credits as a result of being affiliated with a nonprofit only need 
to submit the documentation in subparagraph (B) of this paragraph. 

(i) An IRS determination letter which states that the nonprofit organization is a §501(c)(3) or (4) 
entity;  

(ii) The Nonprofit Participation exhibit as provided in the Application;  

(iii) A Third Party legal opinion stating:   

(I)  that  the  nonprofit  organization  is  not  affiliated  with  or  Controlled  by  a  for‐profit 
organization and the basis for that opinion;  

(II)  that  the  nonprofit  organization  is  eligible,  as  further  described,  for  a  Housing  Credit 
Allocation from the Nonprofit Set‐Aside pursuant to §42(h)(5) of the Code and the basis for that 
opinion;  

(III)  that one of  the exempt purposes of  the nonprofit organization  is  to provide  low‐income 
housing;  

(IV) that the nonprofit organization prohibits a member of its board of directors, other than a 
chief  staff member  serving  concurrently  as  a member  of  the  board,  from  receiving material 
compensation for service on the board;  

(V)  that  the  Qualified  Nonprofit  Development will  have  the  nonprofit  entity  or  its  nonprofit 
Affiliate  or  subsidiary  be  the  Developer  or  co‐Developer  as  evidenced  in  the  development 
agreement;  

(VI)  a  copy of  the nonprofit  organization's most  recent  financial  statement  as  prepared by  a 
Certified Public Accountant; and  

(VII)  evidence  in  the  form of  a  certification  that  a majority  of  the members  of  the  nonprofit 
organization's board of directors principally reside:  

(‐a‐) in this state, if the Development is located in a Rural Area; or  

(‐b‐) not more  than ninety  (90) miles  from  the Development,  if  the Development  is not 
located in a Rural Area.  

(B) All Other Applications.   Applications that involve a §501(c)(3) or (4) nonprofit General Partner or 
Owner  must  submit  an  IRS  determination  letter  which  states  that  the  nonprofit  organization  is  a 
§501(c)(3) or (4) entity and the Nonprofit Participation exhibit as provided in the Application.     If the 
Application  involves  a  nonprofit  that  is  not  a  §501(c)(3)  or  (4)  then  they  must  disclose  in  the 
Application the basis of their nonprofit status. 

 

§10.205. Required Third Party Reports.   

The Environmental Site Assessment, Property Condition Assessment and Appraisal (if applicable) must be 
submitted no later than the Third Party Report Delivery Date as identified in §10.4 of this chapter (relating 
to Program Dates) and §11.2 of this title (relating to Program Calendar for Competitive Housing Tax Credits) 
and the Market Analysis Report and Civil Engineer Feasibility StudySite Design and Development Feasibility 
Report  must be submitted no later than the Market Analysis and Civil Engineer Feasibility StudySite Design 
and Development Feasibility Report   Delivery Date as  identified  in §10.4 of  this chapter and §11.2 of  this 
title.  For Competitive HTC Applications, if the reports, in their entirety, are not received by the deadline the 
Application will  be  terminated.    A  searchable  electronic  copy  of  the  report  in  the  format  of  a  single  file 
containing  all  information  and  exhibits  clearly  labeled  with  the  report  type,  Development  name  and 
Development  location  are  required.  All  Third  Party  reports  must  be  prepared  in  accordance  with 
Subchapter  D  of  this  chapter  (relating  to  Underwriting  and  Loan  Policy).    The  Department may  request 



additional  information from the report provider or revisions to the report as needed. In  instances of non‐
response by the report provider, the Department may substitute in‐house analysis.  The Department is not 
bound by any opinions expressed in the report. 

(1)  Environmental  Site  Assessment.    This  report,  required  for  all  Developments  and  prepared  in 
accordance with  the  requirements of  §10.305 of  this  chapter  (relating  to Environmental  Site Assessment 
Rules  and  Guidelines),  must  not  be  dated  more  than  twelve  (12)  months  prior  to  the  first  day  of  the 
Application  Acceptance  Period.    If  this  timeframe  is  exceeded  then  a  letter  or  updated  report  must  be 
submitted, dated not more than three (3) months prior to the first day of the Application Acceptance Period 
from the Person or organization which prepared the initial assessment confirming that the site has been re‐
inspected  and  reaffirming  the  conclusions  of  the  initial  report  or  identifying  the  changes  since  the  initial 
report.  

(A) Developments  funded by USDA will not be required to supply this  information; however,  it  is  the 
Applicant’s responsibility to ensure that the Development is maintained in compliance with all state and 
federal environmental hazard requirements. 

(B)  If  the  report  includes  a  recommendation  that  an  additional  assessment  be  performed  then  a 
statement  from  the  Applicant  must  be  submitted  with  the  Application  indicating  those  additional 
assessments  and  recommendations  will  be  performed  prior  to  closing.  If  the  assessments  require 
further  mitigating  recommendations  then  evidence  indicating  the  mitigating  recommendations  have 
been carried out must be submitted at cost certification.  

(2) Market Analysis.    This  report,  required  for  all  Developments  and  prepared  in  accordance with  the 
requirements  of  §10.303  of  this  chapter  (relating  to Market Analysis Rules  and Guidelines), must  not  be 
dated more than six (6) months prior to the first day of the Application Acceptance Period. If this timeframe 
is  exceeded  then an updated Market Analysis  from  the Person or organization which prepared  the  initial 
report must be submitted.  The Department will not accept any Market Analysis which is more than twelve 
(12) months old as of the first day of the Application Acceptance Period. 

(A)  The  report  must  be  prepared  by  a  Qualified  Market  Analyst  approved  by  the  Department  in 
accordance with the approval process outlined in §10.303 of this chapter;  

(B)  Applications  in  the  USDA  Set‐Aside  proposing  acquisition  and  Rehabilitation  with  residential 
structures  at  or  above  80  percent  occupancy  at  the  time  of  Application  submission,  the  appraisal, 
required for Rehabilitation Developments and Identity of Interest transactions prepared in accordance 
with §10.304 of this chapter (relating to Appraisal Rules and Guidelines), will satisfy the requirement 
for  a  Market  Analysis;  however,  the  Department  may  request  additional  information  as  needed. 
(§2306.67055; §42(m)(1)(A)(iii))  

(C)  It  is  the responsibility of  the Applicant to ensure that this analysis  forms a sufficient basis  for the 
Applicant to be able to use the information obtained to ensure that the Development will comply with 
fair housing laws.   

(3)  Property  Condition  Assessment  (PCA).  This  report,  required  for  Rehabilitation  (excluding 
Reconstruction) and Adaptive Reuse Developments and prepared  in accordance with  the requirements of 
§10.306 of  this  chapter  (relating  to Property Condition Assessment Guidelines), must  not  be dated more 
than six (6) months prior to the first day of the Application Acceptance Period. If this timeframe is exceeded 
then an updated PCA from the Person or organization which prepared the initial report must be submitted.  
The Department will not accept any PCA which is more than twelve (12) months old as of the first day of the 
Application Acceptance Period.  For Developments which require a capital needs assessment from USDA, the 
capital needs assessment may be substituted and may be more than six (6) months old, as long as USDA has 
confirmed  in  writing  that  the  existing  capital  needs  assessment  is  still  acceptable  and  it  meets  the 
requirements of §10.306 of this chapter. 

(4) Appraisal. This report, required for all Rehabilitation Developments and prepared in accordance with 
the requirements of §10.304 of this chapter, any Application claiming any portion of the building acquisition 
in Eligible Basis, and Identity of Interest transactions pursuant to Subchapter D of this chapter, must not be 
dated more than six (6) months prior to the first day of the Application Acceptance Period.  If this timeframe 



is exceeded,  then an updated appraisal  from the Person or organization which prepared the  initial report 
must be submitted.  The Department will not accept any appraisal which is more than twelve (12) months 
old as of  the  first day of  the Application Acceptance Period.    For Developments  that  require an appraisal 
from USDA, the appraisal may be more than six (6) months old, as long as USDA has confirmed in writing 
that the existing appraisal is still acceptable. 

(5)  Civil  Engineer  Feasibility  StudySite  Design  and  Development  Feasibility  Report.  This  report, 
compiled by  the Applicant or Third Party Consultant,  is required  for any New Construction Development, 
prepared in accordance with this paragraph, which reviews site conditions and development requirements 
of the proposed Development. 

(A) Executive Summary as a narrative overview of the Development in sufficient detail that 
would help a reviewer of the Application better understand the site,  the site plan, off site 
requirements  (including  discussion  of  any  seller  contributions  or  reimbursements),  any 
other  unique  development  requirements  and  their  impact  on  Site  Work  and  Off  Site 
Construction costs.  The summary should contain a general statement regarding the level of 
due diligence that has been done relating to site development (including discussions with 
local  government  development  offices).    Additionally,  the  overview  should  contain  a 
summary of zoning requirements, subdivision requirements, development ordinances, fire 
department requirements,  site  ingress and egress requirements, building codes and  local 
design requirements impacting the Development (do not attach ordinances).  Careful focus 
and attention should be made regarding any atypical items materially impacting costs. 

(B) Survey or current plat as defined by the Texas Society of Professional Surveyors in their Manual of 
Practice for Land Surveying in Texas (Category 1A ‐ Land Title Survey no older than six (6) months to 
the beginning of the Application Acceptance Period; or Category 1B ‐ Standard Land Boundary Survey 
no older than twelve (12) months from the beginning of the Application Acceptance Period). 

(C)  Preliminary  site  plan  prepared  by  the  civil  engineer  with  a  statement  that  the  plan  materially 
adheres to all applicable zoning, site development and building coded ordinances.   The site plan must 
identify  identifying all structures, site amenities, parking spaces (include handicap spaces and ramps) 
and driveways, topography (using either existing seller topographic survey or United States Geological 
Survey (USGS)/other database topography), site drainage and detention, water and waste water utility 
distributiontie‐ins, general placement of,  retaining walls,  set‐back requirements and any other  typical 
or  locally  required  items.    Off‐site  improvements  required  for  utilities,  detention,  access  or  other 
requirement must be shown on the site plan or ancillary drawings. 

(D)  Architect  or  civil  engineer  prepared  statement  describing  the  entitlement,  site  development 
permitting process and timing, building permitting process and timing and an itemization specific to the 
Development of total anticipated impact, site development permit, building permit and other required 
fees. 

(D) Review of the Environmental Site Assessment. 

(E) Review of Geotechnical Report/Study (attachment). 

(F) Storm Water Management (Detention/Retention/Drainage). 

(G) Topography Review (provide existing topography survey or USGS Topography). 

(H) Site Ingress/Egress Requirements (Fire/TxDot/Median Cuts, Deceleration Lanes). 

(I) Off‐Site requirements (Utilities/Roadways/Other). 

(J) Water/Sanitary Sewer Service Summary (attach distribution maps). 

(K) Electric, Gas, and Telephone Service Summary (attach distribution maps). 

(L) Zoning/Site Development Ordinances (do not include copies of ordinances). 

(M) Building Codes/Ordinances/Design Requirements Summary (do not include copies of ordinances). 

(N) Entitlement/Site Development/Building Permit Process Summary, Fees and Timing. 



(O) Other Considerations, Conditions, Issues or Topics Relevant to Development of the Site as proposed. 

 

§10.206. Board Decisions. (§§2306.6725(c); 2306.6731; and 42(m)(1)(A)(iv))  

The Board's decisions regarding awards shall be based upon the Department's and the Board's evaluation of 
the  proposed  Developments'  consistency  with  the  criteria  and  requirements  set  forth  in  this  chapter, 
Chapter  11  of  this  title  (relating  to  Housing  Tax  Credit  Program  Qualified  Allocation  Plan)  and  other 
applicable  Department  rules.  The  Board  shall  document  the  reasons  for  each  Application's  selection, 
including any discretionary factors used in making its determination, including good cause and the reasons 
for any decision  that conflicts with  the recommendations made by Department staff. Good cause  includes 
the Board's decision to apply discretionary factors where authorized. The Department reserves the right to 
reduce the amount of funds requested in an Application, condition the award recommendation or terminate 
the Application based on the Applicant’s inability to demonstrate compliance with program requirements.  
The  recommendation  with  amendments,  if  any,  approved  by  the  Board,  will  supersede  any  conflicting 
information in the Application.  

 

§10.207. Waiver of Rules for Applications. 

(a) General Process.  This waiver section is applicable only to Subchapters (B), and (C), (E), and (G) of this 
chapter and Chapter 11 of this title (relating to Housing Tax Credit Program Qualified Allocation Plan).  An 
Applicant must request a waiver or pre‐clearance, as applicable based on the requirements stated herein, in 
writing at or prior to the submission of the pre‐application for Competitive Housing Tax Credit Applications 
and Tax Exempt Bond Developments where  the Department  is  the  Issuer.   For all other Applications,  the 
waiver request must be submitted at  the  time of Application submission.   Regarding waivers,  the request 
must establish how it is necessary to address circumstances beyond the Applicant’s control and how, if the 
waiver is not granted, the Department will not fulfill some specific requirement of  law.    In this regard the 
policies  and  purposes  articulated  in  Texas  Government  Code,  §§2306.001,  2306.002,  2306.359,  and 
2306.6701 are general  in nature and apply  to  the role of  the Department and  its programs,  including the 
Housing Tax Credit program.  Regarding pre‐clearance determinations, the request should include sufficient 
documentation  in  order  for  the  Board  to make  a  determination  (e.g.  detailed  information  regarding  site 
features  or  community  revitalization  plans)  and  should  reference  the  section of  the  rules which  calls  for 
such determination. Where appropriate the Applicant is encouraged to submit with the requested waiver or 
pre‐clearance any plans for mitigation or alternative solutions.  Any such request for waiver must be specific 
to the unique facts and circumstances of an actual proposed Development. Any waiver or pre‐clearance,  if 
granted, shall apply solely to the Application and shall not constitute a general modification or waiver of the 
rule involved.   

(b) Waivers  and/or PreClearance Granted by  the  Executive Director.    The  Executive  Director  may 
waive  or  grant  pre‐clearance  as  provided  in  this  rule.    Even  if  this  rule  grants  the  Executive  Director 
authority to waive or pre‐clear a given item, the Executive Director may present the matter to the Board for 
consideration and action.  Neither the Executive Director nor the Board shall grant any waiver or pre‐clear 
any item to the extent such requirement is mandated by statute.  Denial of a waiver and/or pre‐clearance by 
the Executive Director may be appealed to the Board in accordance with §10.902 of this chapter (relating to 
Appeals  Process.  (§2306.0321;  §2306.6715)).  Applicants  should  expect  that  waivers  granted  by  the 
Executive Director will generally be very limited. The Executive Director’s decision to defer to the Board will 
not automatically be deemed an adverse staff position with regard to the waiver request as public vetting of 
such  requests  is  generally  appropriate  and  preferred.  However,  this  does  not  preclude  a  staff 
recommendation to approve or deny any specific request for a waiver.  

(c) Waivers Granted by the Board.  The Board, in its discretion, may waive any one or more of the rules in 
Subchapters (A) –(B), (C), (E), and (G) of this chapter except no waiver shall be granted to provide forward 
commitments or if it is prohibited by statute (i.e., statutory requirements may not be waived).  The Board, in 
its discretion, may grant a waiver  that  is  in  response  to a natural,  federally declared disaster  that occurs 
after the adoption of the multifamily rules.  A requested waiver must establish how the waiver is necessary 
to  address  circumstances  beyond  the  Applicant’s  control  and  how,  if  the  waiver  is  not  granted,  the 



Department  will  not  fulfill  some  specific  requirement  of  law  or  purpose  or  policy  set  forth  in  Texas 
Government Code, Chapter 2306.  In this regard, the policies and purposes articulated in Texas Government 
Code, §§2306.001, 2306.002, and 2306.6701 are general in nature and apply to the role of the Department 
and its programs, including the tax credit program, taken as a whole and the Board does not view the fact 
that an outcome requiring a waiver would be consistent with any of those enumerated policies or purposes 
as establishing a presumption that specific transaction must be granted a waiver in order for the program, 
as a whole, to be consistent with those policies and purposes.   

 

§10.208. Forms and Templates.  

This section includes forms and templates to be used in the Uniform Application. ,  



 
Attachment D:  Preamble, Reasoned Response, and New Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts new 10 
TAC, Chapter 10 Uniform Multifamily Rules, Subchapter G, §§10.901 – 10.904 concerning Fee 
Schedule, Appeals and Other Provisions.  Sections 10.901 - 10.903 are adopted with changes to 
text as published in the September 21, 2012 issue of the Texas Register (37 TexReg 7407). 
Section 10.904 is adopted without changes and will not be republished.   
 
REASONED JUSTIFICATION.  The Department finds that the adoption of the rule will result 
in a more consistent approach to governing multifamily activity and to the awarding of funding 
or assistance through the Department and to minimize repetition.  
 
SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMENDATIONS.  
 
The comments and responses include both administrative clarifications and corrections to the 
Uniform Multifamily Rule based on the comments received. After each comment title, numbers 
are shown in parentheses. These numbers refer to the person or entity that made the comment as 
reflected at the end of the reasoned response. If comment resulted in recommended language 
changes to the proposed Uniform Multifamily Rule as presented to the Board in September, such 
changes are indicated.  Public comments were accepted through October 22, 2012 with 
comments received from (13) Cynthia Bast, Locke Lord. 
 
77. §10.901(12) – Subchapter G – Fee Schedule – Extension Fees (13) 
COMMENT SUMMARY:  Commenter (13) noted this section allows an owner to be exempt 
from paying a fee if it requests the extension 30 days in advance of the deadline and requires the 
fee if it’s after the deadline; however, it does not address the period consisting of the 30 days 
before the deadline.  Commenter (13) recommended the following revision: 

“…All extension requests for deadlines relating to the Carryover, 10 Percent Test 
(submission and expenditure), or Cost Certification requirements that are 
submitted after the applicable deadline must be accompanied by an extension fee 
of $2,500.  Extension requests submitted at least thirty (30) calendar days in 
advance of the applicable deadline will not be required to submit an extension fee.    
Any extension request submitted fewer than thirty (30) days in advance or after 
the applicable deadline must be accompanied by an extension fee of $2,500.” 

 
STAFF RESPONSE: Staff agrees with the suggested language and recommends the amended 
language. 
 
78. §10.901(14) – Subchapter G – Fee Schedule – Right of First Refusal (13) 
COMMENT SUMMARY:  Commenter (13) noted it may be necessary or appropriate for an 
owner to go through a second right of first refusal process and recommended that in such unusual 
circumstances a fee waiver be allowed. 
 
STAFF RESPONSE: Staff generally agrees with commenter (13).  Section 10.901 provides for 
a process by which the Executive Director may grant a waiver of fees for specific extenuating 
and extraordinary circumstances.  Staff recommends no change based on this comment. 
 



79. §10.901(18) – Subchapter G – Fee Schedule – Unused Credit or Penalty Fee (13) 
COMMENT SUMMARY:  Commenter (13) suggested it may not be appropriate for a point 
penalty associated with the tax credit program to be included in this rule, but rather in the 
Qualified Allocation Plan (QAP) and further suggested it could remain but should be cross-
referenced in the QAP. 
 
STAFF RESPONSE: Staff believes the language within this provision fully describes the 
applicability of the fee and that its inclusion in the fee schedule of the uniform rule is 
appropriate.  Staff recommends no change based on this comment. 
 
80. §10.901(19) – Subchapter G – Fee Schedule – Compliance Monitoring Fee (13) 
COMMENT SUMMARY:  Commenter (13) noted that the heading of this section indicates 
that it is applicable to HTC developments only and stated that such reference is helpful.  
Commenter (13) suggested this system be used throughout the rules in order to better distinguish 
those that are only applicable to the housing tax credit program. 
 
STAFF RESPONSE:  Where there is a requirement unique to a specific funding source, 
whether it be competitive HTC applications, tax-exempt bond applications or direct loan 
applications, staff tried to specify the extent to which the requirement was applicable. Staff 
recommends no change based on this comment. 
 
81. §10.902(a) – Subchapter G – Appeals Process (13) 
COMMENT SUMMARY:  Commenter (13) indicated that §10.407(f) of Subchapter G allows 
for an appeal on right of first refusal matters; however, such provision is not reflected in this 
section.  Commenter (13) proposed a new subsection (9) be added that reads “any other matter 
for which an appeal is permitted under this chapter.”  Commenter (13) further recommended the 
following revisions in this section to correct grammatical errors: 
 

“(b) An Applicant or Development Owner may not appeal a decision made 
regarding an Application or filed by or an issue related to another Applicant or 
Development Owner.”  

(d)… While additional information can be provided in accordance with any rules 
related to public comment before the Board, the Department expects that a full 
and complete explanation of the grounds for appeal and circumstances warranting 
the granting of an appeal be disclosed in the appeal documentation filed with the 
Executive Director. Full disclosure allows the Executive Director to make a fully 
informed decision based on a complete analysis of the circumstances and 
verification of any information that may warrant a granting of the appeal in the 
Applicant’s or Development Owner’s favor;” 

Moreover, Commenter (13) pointed out two inconsistencies in this section, specifically, 
§10.902(f) states that the Board “may not review any information not contained in or filed with 
the original Application” which appears to be inconsistent with language in §10.902(d) which 
states “…additional information can be provided in accordance with any rules related to public 
comment before the Board.”  Commenter (13) suggested the Department reconcile these 
provisions to provide clarity regarding the kind of information that can be included in an appeal. 
 
STAFF RESPONSE:  Staff agrees with the suggestions to correct the grammatical errors.  
Additionally, staff proposes the following revision for clarification purposes: 



“…(1) A determination regarding the Application's satisfaction of applicable 
requirements, Subchapters B and C, pre-application or Application threshold 
criteria, underwriting criteria;”  

Staff agrees with commenter (13) regarding the appeal on right of first refusal matters and 
recommends a new paragraph as was recommended. 
 
Staff agrees with commenter (13) regarding the inconsistencies and recommends the following 
change. 

“(f) Board review of an Application related appeal will be based on the original 
Application. The Board may not review any information not contained in or filed with the 
original Application;”  

 
82. §10.903(2) – Subchapter G – Adherence to Obligations (13) 
COMMENT SUMMARY:  Commenter (13) noted several issues with this section, specifically; 
this policy should apply to all of the funding programs administered by the Department; 
however, subsections (A) and (B) refer to prohibiting an owner from applying in the tax credit 
program.  The other issue is the last phrase of subsections (A) and (B) which states “…the date 
that the non-conforming aspect, or lack of financing, was recognized by the Department of the 
need for the amendment; the placed in service date; or the date the amendment is accepted by the 
Board” does not make sense and needs to be clarified.  Commenter (13) specifically noted the 
phrase “recognized by the Department of the need for the amendment” as needing clarification.  
Commenter (13) recommended this provision be revised so that it adequately accommodates all 
of the Department’s funding programs and is consistent with other provisions of the rules 
relating to similar consequences, including the provisions for administrative penalties and the 
compliance rules. 
 
STAFF RESPONSE: Staff recommends the following amended language to this section for 
clarification. 
 

“Any Applicant, Development Owner, or other Person that fails to adhere to its 
obligations with regard to the programs of the Department, whether contractual or 
otherwise, made false or misleading representations to the Department with 
regard to an Application, request for funding, or compliance requirements, or 
otherwise violated a provision of Texas Government Code, Chapter 2306 or a rule 
adopted under that chapter, may be subject to: 
(1) Assessment of administrative penalties in accordance with the Department’s 

rules regarding the assessment of such penalties.  Each day the violation 
continues or occurs is a separate violation for purposes of imposing a 
penalty; and/or,  

(2) In the case of the competitive Low Income Housing Tax Credit Program, a 
point reduction of up to ten (10) points for any Application involving that 
Applicant over the next two Application Rounds succeeding the date on 
which the Department first gives written notice of any such failure to adhere 
to obligations or false or misleading representations.  Point reductions under 
this section may be appealed to the Board.   



Compliance with representations, undertakings and commitments made by an 
Applicant in the Application process for a Development, whether with respect to 
Threshold Criteria, selection criteria or otherwise, including the timely submittal 
and completion of cost certification for housing tax credit allocations (except for 
Department approved extensions), shall be deemed to be a condition to any 
Commitment, Determination Notice, Contract, or Carryover Allocation for such 
Development, the violation of which shall be cause for cancellation of such 
Commitment, Determination Notice, Contract or Carryover Allocation by the 
Department, and if concerning the ongoing features or operation of the 
Development, shall be enforceable even if not reflected in the LURA. All such 
representations are enforceable by the Department and the tenants of the 
Development, including enforcement by administrative penalties for failure to 
perform, as stated in the representations and in accordance with the LURA. If a 
Development Owner does not produce the Development as represented in the 
Application; does not receive approval for an amendment to the Application by 
the Department prior to implementation of such amendment; or does not provide 
the necessary evidence for any points received by the required deadline:  

(1) the Development Owner must provide a plan to the Department, for approval 
and subsequent implementation, that incorporates additional amenities to 
compensate for the non-conforming components; and  

(2) the Board will opt either to terminate the Application and rescind the 
Commitment, Determination Notice, Contract or Carryover Allocation Agreement 
as applicable or the Department must:  

(A) reduce the score for Applications for Competitive Housing Tax Credits that 
are submitted by an Applicant or Affiliate related to the Development Owner of 
the non-conforming Development by up to (10 points) for the two Application 
Rounds concurrent to, or following, the date that the non-conforming aspect, or 
lack of financing, was recognized by the Department of the need for the 
amendment; the placed in service date; or the date the amendment is accepted by 
the Board;  

(B) prohibit eligibility to apply for Housing Tax Credits for a Tax-Exempt Bond 
Development that are submitted by an Applicant or Affiliate related to the 
Development Owner of the non-conforming Development for up to twenty-four 
(24) months from the date that the non-conforming aspect, or lack of financing, 
was recognized by the Department of the need for the amendment; the placed in 
service date; or the date the amendment is accepted by the Board, less any time 
delay caused by the Department;  

(C) in addition to, or in lieu of, the penalty in subparagraph (A) or (B) of this 
paragraph, the Board may assess a penalty fee of up to $1,000 per day for each 
violation.  

(3) For amendments approved administratively by the Executive Director, the 
penalties in paragraph (2) of this subsection will not be imposed.” 

 
 
 
 



83. §10.904 – Subchapter G – Alternative Dispute Resolution Policy (ADR) (13) 
COMMENT SUMMARY:  Commenter (13) questioned whether it should be clarified if a party 
must exhaust administrative appeals before pursuing the ADR policy and asked whether the 
“informal conference with staff” permitted in this section is considered an ADR proceeding. 
 
STAFF RESPONSE:  As the rule indicates, persons may send a proposal for ADR “at any 
time” and the Department’s Dispute Resolution Coordinator will determine whether ADR would 
be appropriate or beneficial under the circumstances presented.  Staff recommends no change 
based on this comment. 

 

STATUTORY AUTHORITY. The new sections are proposed pursuant to Texas Government 
Code §2306.053, which authorizes the Department to adopt rules. Additionally, the new sections 
are proposed pursuant to Texas Government Code, §2306.67022, which specifically authorizes 
the Department to adopt a qualified allocation plan, and Texas Government Code, §2306.144, 
§2306.147, and §2306.6716.    
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Subchapter G – Fee Schedule, Appeals and Other Provisions 

§10.901. Fee Schedule.  Any fees, as stated in this section, not paid will cause an Applicant to be ineligible 
to  apply  for  Department  funding,  ineligible  to  receive  additional  Department  funding  associated  with  a 
Commitment,  Determination  Notice  or  Contract  and  ineligible  to  submit  extension  requests,  ownership 
transfers and Application amendments until such time the Department receives payment. Payments of the 
fees shall be in the form of a check and to the extent there are insufficient funds are available, it may cause 
the Application, Commitment, Determination Notice or Contract  to be  terminated or Allocation rescinded.  
The  Executive  Director  may  grant  a  waiver  for  specific  extenuating  and  extraordinary  circumstances 
provided the Applicant submits a written request for a waiver no later than ten (10) business days prior to 
the deadline associated with the particular fee.   

(1) Competitive Housing Tax Credit PreApplication Fee.  A pre‐application fee, in the amount of $10 per 
Unit, based on the total number of Units, must be submitted with the pre‐application in order for the pre‐
application to be considered accepted by the Department. Pre‐applications in which a Community Housing 
Development  Corporation  (CHDO)  or  Qualified  Nonprofit  Organization  intends  to  serve  as  the Managing 
General Partner of the Development Owner, or Control the Managing General Partner of the Development 
Owner, will receive a discount of 10 percent off the calculated pre‐application fee. (§2306.6716(d)) 

(2)  Refunds  of  Preapplication  Fees.  (§2306.6716(c))  Upon  written  request  from  the  Applicant,  the 
Department shall  refund the balance of  the pre‐application fee  for a pre‐application that  is withdrawn by 
the  Applicant  and  that  is  not  fully  processed  by  the  Department.  The  amount  of  refund  will  be 
commensurate with the level of review completed. Intake and data entry will constitute 50 percent of the 
review,  threshold  review  prior  to  a  deficiency  issued  will  constitute  30  percent  of  the  review  and 
deficiencies submitted and reviewed constitute 20 percent of the review.  

(3) Application Fee. Each Application must be accompanied by an Application fee.  

(A) Housing Tax Credit Applications.  The fee will be $30 per Unit based on the total number of Units.  
For Applicants having submitted a competitive housing tax credit pre‐application which met the pre‐
application threshold requirements and for which a pre‐application fee was paid, the Application fee 
will  be  $20  per Unit.    Applications  in which  a  CHDO or Qualified Nonprofit Organization  intends  to 
serve as the Managing General Partner of  the Development Owner, or Control  the Managing General 
Partner of the Development Owner, will receive a discount of 10 percent off the calculated Application 
fee. (§2306.6716(d)) 

(B) Direct Loan Applications.  The fee will be $1,000 per Application.  Pursuant to Texas Government 
Code, §2306.147(b) the Department is required to waive Application fees for nonprofit organizations 
that  offer  expanded  services  such  as  child  care,  nutrition  programs,  job  training  assistance,  health 
services, or human services.  In  lieu of  the Application  fee,  these organizations must  include proof of 
their  exempt  status  and  a  description  of  their  supportive  services  as  part  of  the  Application.    An 
Application fee is not required for Applications that have an existing Housing Tax Credit Allocation or 
HOME  Contract  with  the  Department  and  construction  on  the  development  has  not  begun  or  if 
requesting  an  increase  in  the  existing HOME award.   The Application  fee  is not  a  reimbursable  cost 
under the HOME Program.  

(4) Refunds of Application Fees.   Upon written request from the Applicant, the Department shall refund 
the balance of the Application fee for an Application that is withdrawn by the Applicant and that is not fully 
processed  by  the  Department.  The  amount  of  refund  will  be  commensurate  with  the  level  of  review 
completed.  Intake  and  data  entry  will  constitute  20  percent,  the  site  visit  will  constitute  20  percent, 
eligibility and selection review will constitute 20 percent, threshold review will constitute 20 percent, and 
underwriting review will constitute 20 percent.  

(5) Third Party Underwriting Fee.  Applicants will be notified in writing prior to the evaluation in whole 
or in part of a Development by an independent external underwriter in accordance with §10.201(5) of this 
chapter (relating to Procedural Requirements for Application Submission) if such a review is required. The 
fee must be received by the Department prior to the engagement of the underwriter. The fees paid by the 
Development  Owner  to  the  Department  for  the  external  underwriting  will  be  credited  against  the 



Commitment  or  Determination  Notice  Fee,  as  applicable,  established  in  paragraphs  (7)  and  (8)  of  this 
subsection,  in  the  event  that  a  Commitment  or Determination Notice  is  issued by  the Department  to  the 
Development Owner.  

(6)  Administrative  Deficiency  Notice  Late  Fee.    (Not  applicable  for  Competitive  Housing  Tax  Credit 
Applications).  Applications  that  fail  to  resolve Administrative Deficiencies  pursuant  to  §10.201(6)  of  this 
chapter shall incur a late fee in the amount of $500 for each business day the deficiency remains unresolved. 

(7) Challenge Processing Fee. For Competitive Housing Tax Credits (HTC) Applications, a fee equal to $500 
for challenges submitted per Application. 

(8) Housing Tax Credit Commitment Fee.   No  later  than  the  expiration date  in  the Commitment,  a  fee 
equal to 4 percent of the annual Housing Credit Allocation amount must be submitted. If the Development 
Owner  has  paid  the  fee  and  returns  the  credits  by November  1  of  the  current Application Round  then  a 
refund of 50 percent of the Commitment Fee may be issued upon request.   

(9) Tax Exempt Bond Development Determination Notice Fee.  No later than the expiration date in the 
Determination  Notice,  a  fee  equal  to  4  percent  of  the  annual  Housing  Credit  Allocation  amount must  be 
submitted.  If the Development Owner has paid the fee and is not able close on the bonds within ninety (90) 
days  of  the  issuance  date  of  the Determination Notice  then  a  refund  of  50  percent  of  the Determination 
Notice Fee may be issued upon request.  

(10) Building  Inspection Fee.    (For Housing  Tax  Credit  and  Tax‐Exempt  Bond Developments  only.)  No 
later than the expiration date on the Commitment or Determination Notice, a fee of $750 must be submitted.  
Building  inspection  fees  in  excess  of  $750 may  be  charged  to  the  Development  Owner  not  to  exceed  an 
additional $250 per Development.  

(11) TaxExempt Bond Credit Increase Request Fee. Requests for increases to the credit amounts to be 
issued on IRS Forms 8609 for Tax‐Exempt Bond Developments must be submitted with a request fee equal 
to 4 percent of the amount of the credit increase for one (1) year.  

(12)  Extension  Fees.  All  extension  requests  for  deadlines  relating  to  the  Carryover,  10  Percent  Test 
(submission  and  expenditure),  or  Cost  Certification  requirements  that  are  submitted  after  the  applicable 
deadline must be accompanied by an extension fee of $2,500.  Extension requests submitted at least thirty 
(30) calendar days  in advance of  the applicable deadline will not be  required  to submit an extension  fee.  
Any  extension  request  submitted  fewer  than  thirty  (30)  days  in  advance or  after  the  applicable  deadline 
must be accompanied by an extension fee of $2,500.   An extension fee will not be required for extensions 
requested on Developments that involved Rehabilitation when the Department is the primary lender, or for 
Developments that involve U.S. Department of Agriculture (USDA) as a lender if USDA or the Department is 
the cause for the Applicant not meeting the deadline.  

(13)  Amendment  Fees.  An  amendment  request  to  be  considered  non‐material  that  has  not  been 
implemented will not be required to pay an amendment fee.  Material or non‐material amendment requests 
that have already been implemented will be required to submit an amendment fee of $2,500. Amendment 
fees are not required for the Direct Loan programs. 

(14)  Right  of  First  Refusal  Fee.    Requests  to  offer  a  property  for  sale  under  a  Right  of  First  Refusal 
provision of the Land Use Restriction Agreement (LURA) must be accompanied by a non‐refundable fee of 
$2,500. 

(15)  Qualified  Contract  PreRequest  Fee.    A  Development  Owner  must  file  a  preliminary  Qualified 
Contract Request  to  confirm  eligibility  to  submit  a Qualified  Contract  request.    The  Pre‐Request must  be 
accompanied by a non‐refundable processing fee of $250. 

(16)  Qualified  Contract  Fee.    Upon  eligibility  approval  of  the  Qualified  Contract  Pre‐Request,  the 
Development Owner may file a Qualified Contract Request.   Such request must be accompanied by a non‐
refundable processing fee in an amount equal to the lesser of $3,000 or one‐fourth (1/4) of 1 percent of the 
Qualified Contract Price determined by the Certified Public Accountant. 

(17) Ownership Transfer Fee.  Requests to approve an ownership transfer must be accompanied by a non‐
refundable processing fee of $500. 



(18) Unused Credit or Penalty Fee.   Development Owners who have more tax credits allocated to them 
than they can substantiate through Cost Certification will return those excess tax credits prior to issuance of 
IRS  Form  8609.  For  Competitive  Housing  Tax  Credit  Developments,  a  penalty  fee  equal  to  the  one  year 
credit amount of the lost credits (10 percent of the total unused tax credit amount) will be required to be 
paid by  the Owner prior  to  the  issuance of  IRS Form 8609  if  the  tax credits are not returned, and 8609's 
issued, within one hundred eighty (180) days of the end of the first year of the credit period. This penalty 
fee may be waived without further Board action if the Department recaptures and re‐issues the returned tax 
credits in accordance with Internal Revenue Code, §42. If an Applicant returns a full credit allocation after 
the Carryover Allocation deadline required for that allocation, the Executive Director will recommend to the 
Board  the  imposition  of  a  penalty  on  the  score  for  any  Competitive  Housing  Tax  Credit  Applications 
submitted  by  that  Applicant  or  any  Affiliate  for  any  Application  in  an  Application  Round  occurring 
concurrent  to  the  return  of  credits  or  if  no  Application  Round  is  pending,  the  Application  Round 
immediately following the return of credits.  If any such point penalty is recommended to be assessed and 
presented for final determination by the Board, it must include notice from the Department to the affected 
party  not  less  than  fourteen  (14)  calendar  days  prior  to  the  scheduled  Board  meeting.    The  Executive 
Director may, but is not required, to issue a formal notice after disclosure if it is determined that the matter 
does not warrant point penalties.   The penalty will be assessed in an amount that reduces the Applicant's 
final awarded score by an additional 20 percent. 

(19) Compliance Monitoring Fee.  (HTC Developments  Only.)  Upon  receipt  of  the  cost  certification,  the 
Department  will  invoice  the  Development  Owner  for  compliance  monitoring  fees.  The  amount  due  will 
equal $40 per tax credit Unit. The fee will be collected, retroactively  if applicable, beginning with the first 
year  of  the  credit  period.  The  invoice must  be  paid  prior  to  the  issuance  of  IRS  Form  8609.  Subsequent 
anniversary dates on which  the compliance monitoring  fee payments are due shall be determined by  the 
month the first building is placed in service. For Tax‐Exempt Bond Developments with the Department as 
the issuer, the tax credit compliance fee will be paid annually in advance (for the duration of the compliance 
or affordability period) and is equal to $40/Unit beginning two (2) years from the first payment date of the 
bonds.  Compliance fees may be adjusted from time to time by the Department.  

(20) Public  Information Request Fee.  Public  information  requests  are processed by  the Department  in 
accordance  with  the  provisions  of  the  Texas  Government  Code,  Chapter  552.  The  Department  uses  the 
guidelines promulgated by  the Office of  the Attorney General  to determine  the  cost of  copying and other 
costs of production.  

(21) Adjustment of Fees by the Department and Notification of Fees. (§2306.6716(b)) All fees charged 
by the Department in the administration of the tax credit program will be revised by the Department from 
time to time as necessary to ensure that such fees compensate the Department for its administrative costs 
and  expenses.  Unless  otherwise  determined  by  the  Department,  all  revised  fees  shall  apply  to  all 
Applications in process and all Developments in operation at the time of such revisions. 

 

§10.902. Appeals Process. (§2306.0321; §2306.6715)  

(a) An Applicant  or Development Owner may  appeal  decisions made by  the Department pursuant  to  the 
process identified in this section. Matters that can be appealed include:  

(1) A determination regarding the Application's satisfaction of applicable requirements, Subchapters B 
and C, pre‐application or Application threshold criteria, underwriting criteria;   

(2) The scoring of the Application under the applicable selection criteria;  

(3) A recommendation as to the amount of Department funding to be allocated to the Application; 

(4)  Misplacement  of  an  Application  or  parts  of  an  Application,  mathematical  errors  in  scoring  an 
Application, or procedural errors resulting in unequal consideration of the Applicant's proposal; 

(5) Denial of a change to a Commitment or Determination Notice;  

(6) Denial of a change to a loan agreement; 



(7) Denial of a change to a LURA; 

(8) Any Department decision  that  results  in  the  erroneous  termination of  an Application unless  the 
termination is based on Material Noncompliance; 

(9)  Any other matter for which an appeal is permitted under this chapter; 

(b) An Applicant or Development Owner may not appeal a decision made regarding an Application or filed 
by or an issue related to another Applicant or Development Owner;  

(c) An Applicant or Development Owner must file its appeal in writing with the Department not later than 
seven (7) calendar days after the date the Department publishes the results of any stage of the Application 
evaluation or otherwise notifies the Applicant or Development Owner of a decision subject to appeal. The 
appeal  must  be  signed  by  the  person  designated  to  act  on  behalf  of  the  Applicant  or  an  attorney  that 
represents  the  Applicant.  For  Application  related  appeals,  the  Applicant  must  specifically  identify  the 
Applicant's grounds for appeal, based on the original Application and additional documentation filed with 
the  original  Application  as  supplemented  in  accordance  with  the  limitations  and  requirements  of  this 
chapter;  

(d) The Executive Director may respond in writing not later than fourteen (14) calendar days after the date 
of  actual  receipt  of  the  appeal  by  the  Department.  If  the  Applicant  is  not  satisfied  with  the  Executive 
Director's  response  to  the  appeal  or  the  Executive  Director  does  not  respond,  the  Applicant may  appeal 
directly in writing to the Board. While additional information can be provided in accordance with any rules 
related to public comment before the Board, the Department expects that a full and complete explanation of 
the grounds for appeal and circumstances warranting the granting of an appeal be disclosed in the appeal 
documentation  filed with  the  Executive Director.  Full  disclosure  allows  the  Executive Director  to make  a 
fully  informed  decision  based  on  a  complete  analysis  of  the  circumstances  and  verification  of  any 
information that may warrant a granting of the appeal in the Applicant’s or Development Owner’s favor; 

(e) An appeal filed with the Board must be received by Department staff not more than seven (7) days after 
a response from the Executive Director and at least seven (7) days prior to the applicable Board meeting or 
if the period for an Executive Director response has elapsed the appeal can be heard by the Board if filed at 
least three (3) days prior to the applicable meeting;  

(f) Board review of an Application related appeal will be based on the original Application. The Board may 
not review any information not contained in or filed with the original Application;  

(g) The decision of the Board regarding an appeal is the final decision of the Department; and 

(h) The Department will post  to  its website an appeal  filed with  the Department or Board and any other 
document relating to the processing of an Application related appeal. (§2306.6717(a)(5)) 

 

§10.903. Adherence to Obligations.  (§2306.6720)  Any Applicant, Development Owner, or other Person 
that fails to adhere to its obligations with regard to the programs of the Department, whether contractual or 
otherwise,  made  false  or  misleading  representations  to  the  Department  with  regard  to  an  Application, 
request  for  funding, or  compliance  requirements,  or otherwise violated a provision of Texas Government 
Code, Chapter 2306 or a rule adopted under that chapter, may be subject to: 

(1) Assessment  of  administrative  penalties  in  accordance with  the Department’s  rules  regarding  the 
assessment of such penalties.  Each day the violation continues or occurs is a separate violation for 
purposes of imposing a penalty; and/or,  

(2) In the case of the competitive Low Income Housing Tax Credit Program, a point reduction of up to 
ten (10) points for any Application involving that Applicant over the next two Application Rounds 
succeeding the date on which the Department first gives written notice of any such failure to adhere 
to obligations or  false or misleading representations.   Point reductions under this section may be 
appealed to the Board.   



Compliance with representations, undertakings and commitments made by an Applicant in the Application 
process  for  a  Development,  whether  with  respect  to  Threshold  Criteria,  selection  criteria  or  otherwise, 
including the timely submittal and completion of cost certification for housing tax credit allocations (except 
for Department approved extensions), shall be deemed to be a condition to any Commitment, Determination 
Notice,  Contract,  or  Carryover Allocation  for  such Development,  the  violation of which  shall  be  cause  for 
cancellation  of  such  Commitment,  Determination  Notice,  Contract  or  Carryover  Allocation  by  the 
Department, and if concerning the ongoing features or operation of the Development, shall be enforceable 
even  if  not  reflected  in  the  LURA.  All  such  representations  are  enforceable  by  the  Department  and  the 
tenants  of  the Development,  including  enforcement  by  administrative  penalties  for  failure  to  perform,  as 
stated in the representations and in accordance with the LURA. If a Development Owner does not produce 
the  Development  as  represented  in  the  Application;  does  not  receive  approval  for  an  amendment  to  the 
Application  by  the  Department  prior  to  implementation  of  such  amendment;  or  does  not  provide  the 
necessary evidence for any points received by the required deadline:  

(1)  the  Development  Owner  must  provide  a  plan  to  the  Department,  for  approval  and  subsequent 
implementation, that incorporates additional amenities to compensate for the non‐conforming components; 
and  

(2)  the  Board  will  opt  either  to  terminate  the  Application  and  rescind  the  Commitment,  Determination 
Notice, Contract or Carryover Allocation Agreement as applicable or the Department must:  

(A)  reduce  the  score  for  Applications  for  Competitive  Housing  Tax  Credits  that  are  submitted  by  an 
Applicant or Affiliate related to the Development Owner of the non‐conforming Development by up to (10 
points) for the two Application Rounds concurrent to, or following, the date that the non‐conforming aspect, 
or lack of financing, was recognized by the Department of the need for the amendment; the placed in service 
date; or the date the amendment is accepted by the Board;  

(B)  prohibit  eligibility  to  apply  for  Housing  Tax  Credits  for  a  Tax‐Exempt  Bond  Development  that  are 
submitted  by  an  Applicant  or  Affiliate  related  to  the  Development  Owner  of  the  non‐conforming 
Development  for up to  twenty‐four (24) months  from the date  that the non‐conforming aspect, or  lack of 
financing, was recognized by the Department of the need for the amendment; the placed in service date; or 
the date the amendment is accepted by the Board, less any time delay caused by the Department;  

(C)  in  addition  to,  or  in  lieu of,  the penalty  in  subparagraph  (A) or  (B) of  this paragraph,  the Board may 
assess a penalty fee of up to $1,000 per day for each violation.  

(3) For amendments approved administratively by the Executive Director, the penalties in paragraph (2) of 
this subsection will not be imposed.  

§10.904. Alternative Dispute Resolution  (ADR) Policy.      In  accordance with  Texas  Government  Code, 
§2306.082,  it  is  the Department's  policy  to  encourage  the  use  of  appropriate  ADR  procedures  under  the 
Governmental Dispute Resolution Act, Texas Government Code, Chapter 2010, to assist in resolving disputes 
under the Department's jurisdiction. As described in Civil Practices and Remedies Code, Chapter 154, ADR 
procedures include mediation. Except as prohibited by law and the Department's Ex Parte Communications 
policy, the Department encourages informal communications between Department staff and Applicants, and 
other interested persons, to exchange information and informally resolve disputes. The Department also has 
administrative appeals processes to fairly and expeditiously resolve disputes. If at any time an Applicant or 
other person would like to engage the Department in an ADR procedure, the person may send a proposal to 
the  Department's  Dispute  Resolution  Coordinator.  For  additional  information  on  the  Department's  ADR 
Policy, see the Department's General Administrative Rule on ADR at §1.17 of this title.   Any Applicant may 
request an  informal  conference with staff  to attempt  to  resolve any appealable matter,  and  the Executive 
Director may toll the running of periods for appeal to accommodate such meetings.  In the event a successful 
resolution  cannot  be  reached,  the  statements  made  in  the  meeting  process  may  not  be  used  by  the 
Department as admissions. 
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Attachment E: Preamble, Reasoned Response, and Repealed Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts the repeal 
of 10 TAC, Chapter 1, Section 1.1, concerning 2012 Definitions and Amenities for Housing 
Program Activities, without changes to the proposed text as published in the September 21, 2012 
of the Texas Register (37 TexReg 7336) and will not be republished.  
 
REASONED JUSTIFICATION.  The Department finds that the purpose of the repeal is to 
replace the sections with a new rule that encompasses all funding made available to multifamily 
programs.  Accordingly, the repeal provides for consistency and minimizes repetition among the 
programs. 
 
The Department accepted public comments between September 21, 2012 and October 22, 2012. 
Comments regarding the repeal section(s) were accepted in writing and by fax. No comments 
were received concerning the repeal section. 
 
The Board approved the final order adopting the repeal section on November 13, 2012. 
 
STATUTORY AUTHORITY. The repeal is adopted pursuant to Texas Government 
Code§2306.053, which authorizes the Department to adopt rules. Additionally, the repeal is 
adopted to Texas Government Code §2306.67022, which specifically authorizes the Department 
to adopt a qualified allocation plan.    
 
 
§1.1. Definitions and Amenities for Housing Program Activities. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Attachment F: Preamble, Reasoned Response, and Repealed Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts the repeal 
of 10 TAC, Chapter 53, §§53.1 – 53.2, concerning the HOME Program Rule without changes to 
the proposed text as published in the September 21, 2012 issue of the Texas Register (37 TexReg 
7432) and will not be republished. 
 
REASONED JUSTIFICATION.  The Department finds that the purpose of the repeal is to 
replace the sections with a new rule that encompasses all funding made available to multifamily 
programs.  Accordingly, the repeal provides for consistency and minimizes repetition among the 
programs. 
 
The Department accepted public comments between September 21, 2012 and October 22, 2012. 
Comments regarding the repeal section(s) were accepted in writing and by fax. No comments 
were received concerning the repeal section. 
 
The Board approved the final order adopting the repeal section on November 13, 2012. 
 
STATUTORY AUTHORITY. The repeal is adopted pursuant to Texas Government 
Code§2306.053, which authorizes the Department to adopt rules. Additionally, the repeal is 
adopted to Texas Government Code §2306.67022, which specifically authorizes the Department 
to adopt a qualified allocation plan.    
 
 
§53.1. Purpose. 
§53.2. Definitions. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
Attachment G: Preamble, Reasoned Response, and Repealed Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts the repeal 
of 10 TAC, Chapter 53, §§53.20 – 53.28, concerning the HOME Program Rule without changes 
to the proposed text as published in the September 21, 2012 issue of the Texas Register (37 
TexReg 7432) and will not be republished. 
 
REASONED JUSTIFICATION.  The Department finds that the purpose of the repeal is to 
replace the sections with a new rule that encompasses all funding made available to multifamily 
programs.  Accordingly, the repeal provides for consistency and minimizes repetition among the 
programs. 
 
The Department accepted public comments between September 21, 2012 and October 22, 2012. 
Comments regarding the repeal section(s) were accepted in writing and by fax. No comments 
were received concerning the repeal section. 
 
The Board approved the final order adopting the repeal section on November 13, 2012. 
 
STATUTORY AUTHORITY. The repeal is adopted pursuant to Texas Government 
Code§2306.053, which authorizes the Department to adopt rules. Additionally, the repeal is 
adopted to Texas Government Code §2306.67022, which specifically authorizes the Department 
to adopt a qualified allocation plan.    
  
 
§53.20. Availability of Funds. 
§53.21. Application Forms and Materials and Deadlines. 
§53.22. Contract Award Application Review Process. 
§53.23. Reservation System Participant Review Process. 
§53.24. General Threshold and Selection Criteria. 
§53.25. Contract Award Limitations. 
§53.26. Reservation System Participant (RSP) Agreements. 
§53.27. Procurement of Contractor. 
§53.28. General Administrative Requirements. 
    
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
Attachment H: Preamble, Reasoned Response, and Repealed Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) proposes the 
repeal of 10 TAC, Chapter 53, §§53.80 – 53.82, concerning the HOME Program Rule, without 
changes to the proposed text as published in the September 21, 2012 issue of the Texas Register 
(37 TexReg 7433) and will not be republished. 
 
REASONED JUSTIFICATION.  The Department finds that the purpose of the repeal is to 
replace the sections with a new rule that encompasses all funding made available to multifamily 
programs.  Accordingly, the repeal provides for consistency and minimizes repetition among the 
programs. 
 
The Department accepted public comments between September 21, 2012 and October 22, 2012. 
Comments regarding the repeal section(s) were accepted in writing and by fax. No comments 
were received concerning the repeal section. 
 
The Board approved the final order adopting the repeal section on November 13, 2012. 
 
STATUTORY AUTHORITY. The repeal is adopted pursuant to Texas Government 
Code§2306.053, which authorizes the Department to adopt rules. Additionally, the repeal is 
adopted to Texas Government Code §2306.67022, which specifically authorizes the Department 
to adopt a qualified allocation plan.    
  
 
§53.80. Multifamily (Rental Housing) Development (MFD) Threshold and Selection Criteria. 
§53.81. Multifamily (Rental Housing) Development (MFD) Program Requirements. 
§53.82. Multifamily (Rental Housing) Development (MFD) Administrative Requirements. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
Attachment I: Preamble, Reasoned Response, and Repealed Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) proposes the 
repeal of 10 TAC, Chapter 53, Subchapter I §§53.90 – 53.91, concerning the HOME Program 
Rule, without changes to the proposed text as published in the September 21, 2012 issue of the 
Texas Register (37 TexReg 7434) and will not be republished. 
 
REASONED JUSTIFICATION.  The Department finds that the purpose of the repeal is to 
replace the sections with a new rule that encompasses all funding made available to multifamily 
programs.  Accordingly, the repeal provides for consistency and minimizes repetition among the 
programs. 
 
The Department accepted public comments between September 21, 2012 and October 22, 2012. 
Comments regarding the repeal section(s) were accepted in writing and by fax. No comments 
were received concerning the repeal section. 
 
The Board approved the final order adopting the repeal section on November 13, 2012. 
 
STATUTORY AUTHORITY. The repeal is adopted pursuant to Texas Government 
Code§2306.053, which authorizes the Department to adopt rules. Additionally, the repeal is 
adopted to Texas Government Code §2306.67022, which specifically authorizes the Department 
to adopt a qualified allocation plan.    
 
§53.90. Application Procedures for Certification of Community Housing Development 
Organization (CHDO). 
§53.91. Recertification of Community Housing Development Organization (CHDO). 
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October 22, 2012 
 
Cameron Dorsey 
Director of Multifamily Programs 
Texas Department of Housing 
   & Community Affairs 
P.O. Box 3941 
Austin, Texas  78711-3941 
 
Dear Cameron: 
 
This letter is in response to the Draft 2013 Uniform Multifamily Rules that have been 
posted for public comment.    
 

1. Section 10.101(a)(2). Site and Development Requirements and Restrictions 
 
We support the radii for site characteristics contained in the current draft.  Although we 
are aware that comments are being made in support of increasing the radius, it is our 
belief that to increase the distance will detract from the quality of the real estate. 
 

2. Section 10.205(5).  Civil Engineering Feasibility Study. 
 
The topics and attachments required in the Civil Engineering Feasibility Study are too 
extensive.  Instead of requiring applicants to provide a study in the form of a narrative 
and/or report, we recommend instead that the applicant be required to submit the 
following only: 
 

a. Preliminary site plan identifying all structures, site amenities, parking 
and drive way, topography, drainage and detention, water and waste 
water utility distribution retaining walls, and other typical or required 
items, including off-site requirements.  The site plan needs to adhere to 
all applicable zoning, site development, and building code ordinances 
(new language underlined); 

b. A survey or current plat; and  
c. A soil borings report. 

 
3. Section 11.7.  Tie Breaker Factors. 

 
We support the first tie breaker contained in the current draft. 
 

4. Section 11.9(b)(2).  Sponsor Characteristics. 
 
We support Subsection B as it gives maximum points to developers with significant 
Texas experience, and it provides for meaningful participation by Historically 
Underutilized Businesses.  If the Board wishes to expand this experience to include out-
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of-state experience, we would recommend that the “out-of-state” experience required be 
twice that of Texas experience to ensure that “out-of-state” experience ensures ability to 
adhere to TDHCA compliance rules, known to be some of the toughest in the country. 

 
5. Section 11.9(c)(6).  Underserved Areas. 

 
We recommend that senior developments be given 2 points only if they are in a rural area 
census tract with no other tax credits of any kind.  So if it is a senior deal, and there is a 
family deal in that same census tract, the senior deal would get 1 point.  But if it is a 
senior deal in a rural area census tract in which has no other tax credit developments, the 
senior deal gets two points.  This will allow for greater local choice and input.  
 

6. Section 11.9(d)(2) Community Input other than Quantifiable Community 
Participation. 
 

We recommend that developments for which a Neighborhood Organization submits a 
letter that does not meet the requirements of Section 11.9(d)(1) and receives 10 points 
under Section 11.9(d)(1)(C)(iv) be allowed to qualify for points under this section. This is 
consistent with the treatment under the 2011 QAP of developments for which ineligible 
QCP letters were submitted. 

 
7. Section 11.9(d)(3) Commitment of Development Funding by Unit of General 

Local Government. 
 

We recommend that the interest rate for loans under this section be required to be no 
higher than 3%. Additionally, we recommend that the Department define the data source 
that will be used to determine the population of a Place. 

 
8. Section 11.9(d)(6).  Community Revitalization Plan. 

 
With regard to community revitalization plans described under Sections 11.9(d)(6)(A) 
and (B), many Texas cities have community revitalization plans that meet the spirit of the 
QAP, but do not follow a format that identifies specific financial projections as required 
under Section 11.9(d)(6)(A)(i)(VI). In order to allow these valid community revitalization 
plans to qualify under this section, we propose that in order to meet the requirement of 
Section 11.9(d)(6)(A)(i)(VI), Applicants be allowed to submit a letter from an authorized 
City official identifying the economic impact of the community revitalization plan.  
 
With regard to Section 11.9(d)(6)(C) related to Developments located in a Rural Area, we 
recommend that the infrastructure work be approved prior to the Full Application 
Delivery Date, although the work still can be completed within 12 months. 
 
We also recommend that water and wastewater service be split out into two separate 
categories, and that expansions of existing hospital’s capacity be further defined. We 
suggest the following language: 



 

 

 
(I) Paved roadways or expansion of paved roadways by at least one lane; 

(II) Water and/or wastewater service; 

(III) Wastewater service; 
(IIIIV) Construction of a new police or fire station within one (1) mile of 
the Development Site that has a service area that includes the 
Development Site; and 

(IV) Construction of a new hospital or expansion of an existing hospital’s 
capacity by at least 25 percent within five (5) miles of the Development 
Site and ambulance service to and from the hospital is available at the 
Development Site. Capacity is defined as total number of beds, total 
number of rooms, or total square footage of the hospital. 

 
9. Section 11.9(e)(2).  Cost of Development per Square Foot. 

 
Our concern about this scoring item is that it will discourage developers from innovative 
design that might cost even slightly more than “average.”  For instance, we are looking at 
a site in a high opportunity area where the best design would be a townhome product with 
an integrated carport.  However, we are considering proposing a two story walk-up 
instead because it is safer in terms of achieving the maximum points under this category.  
We are working with another City that wants a mixed-use design in its downtown area, 
which is subject to a high level of design requirements, including the use of clay bricks 
on 100% of the exterior.”  We may decide to pass on this site in favor of one not in the 
downtown area because meeting these design requirements may take us too far over the 
mean.  The current methodology may actually penalize those developers who are trying 
to achieve a higher level of design, and will likely promote more homogenous housing.  
Moreover, the current methodology might also discourage developers from implementing 
non-required amenities and construction features that add to the longevity and durability 
of the development.  This will decrease the quality of housing funded by tax credits in the 
2013 round. 
 
Based on the foregoing, we recommend that this point category revert back to the 
methodology used in last year’s QAP.   
 
Should this methodology remain, we recommend that all structures parking costs be 
removed from this calculation, even those included in Eligible Basis.  
 
Additionally, related to Section 11.9(e)(2)(A)(i), we suggest that any Qualified Elderly 
development, not just those that are elevator served be categorized within this section. As 
such we recommend the following language: 
 



(i) Qualified Elderly Developments, aad-Elevator Served Development, 
more than 75 percent single family design, and Supportive Housing 
Developments; or 

Our reasoning for this is that we have senior community designs which include both 
elevator served buildings and single-story cottages in order to provide maximum choices 
for our senior residents. 

10. Section 1l.9(e)(3)(I). Pre-application Participation. 

Regarding the requirement that Community Revitalization Plans are submitted at the time 
of pre-application, the current language does not specify that this requirement is specific 
to community revitalization plans under Sections 11.9(d)(6)(A) and (B), and not to 
infrastructure improvements for Rural developments under Section 11.9(d)(6)(C). 
Therefore, we propose a revision to the draft language to clarify this requirement: 

(1) The community revitalization plan the Applicant used for points under 
subsection!> (d)(6)CA) and CB) ofthis section was submitted at the time of 
pre-application. 

11. Section 1l.9(e)(4). Leveraging. 

We recommend that the percentages be increased to 8, 9, and 10 for 3, 2 and I points 
respectively. 

12. Section 11.9( e )(7). Development Size. 

We recommend adding the following language to the end of the sentence to account for 
those rural sub regions with slightly more than $500,000 in credits available. 

"or if in a rural sub-region, the amount of credits available In that 
subregion or $500,000, whichever is greater." 

We appreciate your time and consideration of these comments. Please do not hesitate to 
contact me with any questions or concerns. 1 can be reached directly at 512-328-3232 
ext. 165. 

Sincerely, 

ELOPMENT COMPANY, LLC 

4101 PARKSTONE HEIGHTS DRIVE. SUITE 310 AUSTIN. TEXAS 78746 

TEL: 512.328.3232 WWW.MCIVER.COM FAX: 512.328.4584 
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October 22, 2012 
 
 
Mr. Tim Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
P.O. BOX 13941 
Austin, TX 78711-3941 
 
 
Mr. Irvine: 
 
On behalf of the Texas Association of Community Development Corporations, 
please accept our comments on the draft 2013 QAP for the state low income 
housing tax credit program.  
 
The Texas Association of Community Development Corporations is the state trade 
association for nonprofits working to build affordable housing in traditionally low 
income areas in Texas.  To develop the following comments, TACDC held two 
conference calls with CDCs to gather their input on the draft QAP.  A few common 
recommendations emerged from the discussions.  Several of the CDCs 
participating in the calls may submit their own comments and we encourage you 
and your staff to consider these comments as well. 
 
Recommendation #1 regarding Sponsor Characteristics: 
TACDC members were pleased to see the board make a recommendation on 
eliminating scoring preferences for Texas-based developers with more than three 
8609s issued and to move away from using the physical conditions inspection for 
other means of measuring compliance within the program.   
 
However, many of our members have concerns around the preference points given 
to HUBs.  While our members certainly understand the benefit of a for-profit 
developer partnering with a HUB, mission driven non-profits are unique in a few 
ways that should be taken into consideration: 
 

1. To remain in the nonprofit set aside in the QAP, the nonprofit must 
maintain more than 51% of the ownership of the deal. 

2. Mission based nonprofits cannot give up a part of the ownership of the 
general partner and maintain the property tax exemption under 11.1825 of 
the tax code, a vital source of funding for reducing rents and providing for 
social services.   

3. Many mission based nonprofits would rather chose to defer the developer 
fee, or at least significant portions of it, in order to build a higher quality 
development than take the fee up front. 

4. Most mission driven nonprofits use cash flow for increasing social services 
and livability at the complex. 

 
Therefore, by requiring that nonprofits bring a HUB into a deal just to score points 
takes away from the social mission of the organization and can reduce the 
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number of applicants in the nonprofit set aside.  Therefore TACDC suggests 
the following options to address the issue: 
 

1) Allow either the HUB point OR equal point(s) for a nonprofit that has at 
least 100% of the GP/developer fee/cash flow.  This also allows for-profits 
to partner with nonprofits on mission driven projects.   

2) Allow a sole nonprofit project to get the same HUB point if the nonprofit 
works with construction and/or other professional services that are 
contracted with HUBs.  This is a meaningful way to support HUBs. 

3) Allow either the HUB point or a nonprofit point, but not both, so long as the 
nonprofit is 100% of the GP and cash flow is dedicated to support services 
and/or replacement reserve. 
 

Recommendation #2 regarding Undesirable Area Features (10.101(a)(4) 
TACDC is concerned that the language used to describe Undesirable Area 
Features is vague and that nonprofit developers will not know ahead of time if an 
area has an undesirable feature that will count against them in an application.  
Mission driven nonprofits often work in areas that have a history of crime and other 
undesirable features because their mission is to address those very issues.  For 
many CDCs, providing affordable housing is one strategy in an overall revitalization 
plan to improve conditions in their neighborhoods by eliminating blight, reducing 
crime, and removing substandard housing in their neighborhoods.     
 
TACDC encourages the staff and board to try to quantify this section so any 
developer can self-score their application, but also to think about what they want to 
accomplish with this section of the QAP.  Does the board want to simply keep tax 
credit properties away from areas with known crime, even though that is not 
defined and is left up to interpretation and subjectivity, or does the board want to 
consider policies that make affordable housing part of a broader strategy to 
improve neglected areas of a city? 
 
Recommendation #3 regarding Undesirable Site Features (10.101(a)(3) 
TACDC recommends that an exception be made to the section on building within 
300 feet of an active railroad track for those projects that mitigate the increased 
sound by using the official HUD sound attenuation standards. 
 
Recommendation #4 regarding Cost of Development per Square Foot 
As currently drafted in the QAP available through the Texas Register, the section 
on Cost of Development per Square Foot creates too much uncertainty for 
developers.  At best, the uncertainty around gaining up to 10 points will provide 
incentive for developers to build the cheapest, most cookie cutter development they 
can and still be competitive in their sub region.  Creativity in design and innovation 
in building with sustainable and durable materials and energy efficiency will be lost 
as everyone aims to maximize points.   
 
While the rules in past QAPs around cost per square foot have not been perfect, 
developers could at least make informed decisions about whether to proceed with 
an application or to terminate an application based on scoring.  Therefore, TACDC 
suggests returning to previous QAP language for this section and to take a longer, 
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more detailed look during the interim at how best to address this issue within the 
uniqueness of the Texas QAP. 
 
Recommendation #5 regarding Mandatory Site Characteristics 
TACDC recommends including access to public transportation in the list of 
mandatory site characteristics. 
 
Thank you for considering our recommendations for the 2013 QAP and please let 
me know if you have any questions. 
 
Sincerely, 
 
 
Matt Hull 
 

     
 

 



Good morning Mr. Chairman, Board members and Mr. Irvine. 

My name is Scott McGuire, I am a developer and consultant with 
McGuire Development. I have over twenty five years experience in the 
Tax Credit program. 

I am currently working with Rural developers in Texas. I am here today 
to request two major scoring changes to the current draft of the QAP. 

My first request is to ask that the point disparity between senior 
developments and those for the general population be equalized in 
Rural areas of Texas. 

You have seen the results of TDHCA's own independent study that was 
conducted by Bowen National Research. I would like to read from the 
Summary of Key Findings in that report and I quote. 

  " Demographic trends and migration patterns indicate that 
younger people and families under the age of 25 appear to be leaving 
the rural areas while the senior (age 55+) population and households 
are growing rapidly in the rural areas. Rapid senior demographic growth 
trends will increase the need for senior‐oriented housing. Without 
modifications to existing supply and/or development of new senior‐
oriented housing that will allow seniors to age in place, rural areas may 
experience migration of seniors from rural to more developed/urban 
markets." 

As I travel throughout rural Texas, I hear the same plea over and over 
again from Mayors and City Managers. Please help us keep our aging 
population in our community by creating affordable housing for our 
seniors who want to stay.  

tmorale2
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As you can see from the Bowen research report the need is clearly 
evident for additional seniors' housing. I ask that you change two 
scoring sections of the QAP that currently have a negative impact on 
seniors' housing developments.  

  1. Underserved Area ‐ Census tracts in Rural areas with no existing 
tax credit developments are identified as an underserved area. If the 
proposed development is serving the General population there  are 2 
points allowed while Qualified Elderly developments only receive 1 
point. 

  2. Opportunity Index ‐ Points for proposed developments for the 
general population earn 2 more points than for seniors' developments. 
I respectfully request that you equalize this point differential for Rural 
developments. 

The second request I have for your consideration is set forth under 
Sponsor Characteristics where Texas developers are favored over 
experienced out of state developers. We have several very experienced 
out ‐of‐state developers who have years of experience and numerous 
tax credit properties throughout other parts of the country. These 
quality projects are well managed and are in full compliance with the 
rules of their respective States and Section 42 of the IRS code. Please 
do not establish an isolationist rule that would effectively prevent these 
reputable developers from competing for the privilege of creating 
quality affordable housing in our State.  
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Comments to 2013 Definitions and Rules 
 

1.  8. Bedroom.  Does the den have to have a door? 
 
2.  10.Building Cost- I think the use of “vertical construction” limits the costs more 

than was intended. 
 

3. 24. Control—The definition still says that control can be as little as 10% 
ownership.  Last year this was in the definition but not allowed to be control for 
purposes of the QAP.    Will 10% ownership now be considered as having 
control?  How do you “indirectly”  manage, etc? 

 
4.  30. Developer—Shouldn’t this also include the 20% consultant fee on non-profit 

deals? 
 

5. 35.  Development Team--- This is expanded and  is important for eligibility.  Is 
there a reason it was expanded?  It is sufficient to be part of the Development 
Team to play “a role”?  How much role?  Does this mean that you need to check 
that all subcontractors or vendors are in TDHCA compliance? 

 
6. 43. Existing Residential Development--  This question goes back to the issue with 

the Canton Street project.  Does one unit in a building that is residential and the 
rest used for something else qualify?  What if the rehab is for  a  building in a 
residential development that the building being rehabbed is not residential? 

 
7. 46.  General Contractor—Many Non-profits serve as the GC to get the tax 

exemption then subcontract the work to a contractor.  Is that no longer allowed? 
 

8. 49.  Government Entity—Does the definition include quasi-governmental entities 
like Housing Authorities?  If so, should that be specified? 

 
9. 53.  Guarantor—Doesn’t include the construction guarantor.  Was that 

intentional? 
 

10.   69. Material Deficiency—  This still seems very subjective. 
 

11.    85. Principal- 10% ownership interest alone, without also being an officer, 
should  not make you a principal. 

 
12.  96. Reconstruction- If you demo one building out of many, how much do you 

have to rebuild? 
 

13.   97. Rehabilitation—  Are rehabilitation and Reconstruction now the same thing? 
 

14.   101. Right of First Refusal—Is there a way to designate one entity that has the 
ROFR?  That used to be done. 



 
15.   120. Unit of Local Government—Same question about quasi-governmental, like 

housing authorities? 
 
 
Staff Determination--  As I read this, if you file a pre-app you must raise your questions 
before pre-app.  Many times the big questions come up while you are doing the 
application?  Why this rule?? 
 
 

Site and Development Requirements and Restrictions 
 

 Undesirable Area Features—(B)Who decides what is significant  blight? 
                                                    (D)  What is “frequent” police reports?  In Dallas, this 
can be an issue because there may be an issue at one complex that results in a lot of 
reports even thought the rest of the area is great. 
 
Rehabilitation Costs—Could this be tiered for all projects.  If less than 20 years old, one 
amount and the $25,000 for  others? 
 
Unit Amenities--  By making most of these .5 points, you now have to do almost all.  
There is not much selection. 
 
 

Application Submission Requirements 
 

On page 4 of 8, under Applicants—(D)- Breach of Contract—should allow the 
application if the applicant is in the process of curing.  (G) delinquent on loan—There 
may be a dispute about amount owed.  That should not prohibit the application. 
 
On page 9 of 18, Is this saying you must have financing in place at application?  That is 
what it seems like (i) means.  Is it (i) loan commitment  or (ii) term sheet?? 
 
On page 11 of 18, Occupied Rehab now requires  Relocation Plan with application?  This 
could trigger some unintended consequences.  You certainly don’t want the clock ticking 
starting at application. 
 
On page 16 of 18- Can you clarify for me about the civil engineering feasibility report.  
Last year  that was appoints item.  Is it now a requirement?? 
 
 

 
 

 



From: Jean Latsha
To: Teresa Morales; 
Subject: FW: 2013 QAP
Date: Wednesday, October 17, 2012 9:33:07 AM

To be included in public comment:
Email thread below basically requests that rural applications can get CRP points by 
submitting a CRP plan, not just by proving up infrastructure improvements. 
Current language does not allow rural developments to get the points by 
submitting a community revitalization plan.
Thanks,
Jean

From: Claire Palmer [mailto:clairepalmer@sbcglobal.net]
Sent: Wednesday, October 17, 2012 9:18 AM 
To: 'Jean Latsha' 
Subject: RE: 2013 QAP

That would be great.   By the way, I sent you and Cameron a bunch of 
questions on the definitions.  Will that be part of the reasoned response 
too???

Claire Palmer
972.948.3166 (cell)
clairepalmer@sbcglobal.net

From: Jean Latsha [mailto:jean.latsha@tdhca.state.tx.us]
Sent: Wednesday, October 17, 2012 9:15 AM 
To: Claire Palmer 
Subject: RE: 2013 QAP

I hear you loud and clear, which is why we would be open to the idea. We 
crafted the rule in order to give these communities a chance to get the points, 
so I would not be surprised if it were revised in the final version. At the same 
time, we don’t want to be in another situation where communities claim to 
have plans in place that are really non-existent.
If you would like I can just include this discussion in the public comment; 
that way it will be part of our reasoned response. Thanks,



Jean

From: Claire Palmer [mailto:clairepalmer@sbcglobal.net]
Sent: Tuesday, October 16, 2012 5:40 PM 
To: Jean Latsha 
Subject: Re: 2013 QAP

I tend to disagree.  A lot of small communities are old and really need 
something to spark revitalization.  Sometimes just getting this new housing 
can give that spark!!

Please excuse the typos
Sent from my IPhone

On Oct 16, 2012, at 5:05 PM, "Jean Latsha" <jean.latsha@tdhca.state.tx.us>
wrote:

We would be open to the idea of allowing rural developments 
to qualify for points by submitting a revitalization plan, but 
staff believes that the way the rule is currently written is more 
appropriate. It’s the train of thought that stems from the idea 
that it’s difficult to re-vitalize something that doesn’t exist. 
Rural communities tend to need new economic development, 
not revitalization.

From: Claire Palmer [mailto:clairepalmer@sbcglobal.net]
Sent: Tuesday, October 16, 2012 3:19 PM 
To: Cameron Dorsey; Jean Latsha 
Subject: 2013 QAP

Another question.  Why can’t a Rural Deal get points for a 
Revitalization Plan??

Claire Palmer
972.948.3166 (cell)
clairepalmer@sbcglobal.net
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Comments to the DRAFT 2013 QAP 
Submitted by Communities for Veterans 

10/17/12 
 
11.9.(b) DEVELOPMENT OF HIGH QUALITY HOUSING 
 
(2)  Sponsor Characteristics  
 

(A) 1 point for having 3 Texas deals, or for JVing with a Texas developer or 
being a HUB 

 
(B)  3 points for having 3 Texas deals—basically says the same thing as the 
above—some confusion in the language here as far as I can tell 

 
This is in violation of the Commerce Clause of the U. S. Constitution as it specifically 
limits interstate commerce, which has consistently been ruled unconstitutional.   
 
The fact that Owners do not have to be based in Texas, but have Texas based projects 
does nothing to diminish this effect.  Tax credits are a federal program and resource and 
administered under the same IRS regulations regardless of the state in which projects are 
located.  Thus, this requirement is not a measure of successful experience with the tax 
credit program, but a de facto limitation of access by non-Texas developers to participate 
in the process. 
 
Language should be changed to allow for a similar ownership of projects in other States: 
 
Recommended change:  A Person with at least 50 percent ownership interest in the 
General Partner also owns at least 50 percent interest in the General Partners of at 
least five (5) existing tax credit developments, none of which are in Material 
Noncompliance. 
 
11.9.(c)  SERVE AND SUPPORT TEXANS MOST IN NEED 
 

(4)  Opportunity Index   This criterion references Texans most in need, but then 
focuses on the “general population.”  It is inherent in most cases that serving populations 
with the greatest need will necessarily focus on specific populations.  Thus, the operant 
language should be “regardless of population served” allowing the developer to target 
specific populations with the greatest need as dictated by local development conditions. 
 
As presently worded, these scoring criteria state the following: 
 
 (A)  Development targets the general population; income in the census tract is in 
the top quartile of median household income for the county or MSA as applicable and the 
elementary school is exemplary or recognized (7 points) 
 



(B)  Development targets the general population; income in the census tract is in 
the top two quartiles of median household income for the county or MSA as applicable 
and the elementary school is exemplary or recognized (5 points) 

 
(C)  Any Development, regardless of population served is located in the census 

tract is in the top quartile of median household income for the county or MSA as 
applicable and the elementary school is exemplary or recognized (5 points) 

 
(D)  Any Development, regardless of population served is located in the census 

tract is in the top quartile of median household income for the county or MSA as 
applicable (3 points) 

 
(E)  Any Development, regardless of population served is located in the census 

tract is in the top two quartiles of median household income for the county or MSA as 
applicable (1 point) 
 
Recommended change:  Delete item (C) in this list altogether, and change the 
“general population” language to “regardless of population served” in items (A) and 
(B). 
 
11.9.(d)  COMMUNITY SUPPORT AND ENGAGEMENT   
 
 (1).  Quantifiable Community Participation  This criterion seems to have been 
written with a specific project(s) in mind.  This is unfair to other developers and projects 
as it sets out a standard that cannot be met by the majority of projects.  This is in effect a 
point “set-aside,” creating a limited competitive advantage for a select few. 
 
Recommended change:   The 2 point provision for having a new support letter after 
previous year(s) non-support letters should be dropped.  
 
  
 (3)  Commitment for Development Funding by Unit of General Local 
Government  
 
Not all projects are under the aegis of a local government.  Native American lands and 
potential developments on Federal or State lands, etc. do not really fit this category.  
Therefore, the funding requirement should be expanded to include the entity which 
exercises ultimate authority and control over the project. 
 
Recommended Change:  An Application may receive up to thirteen (13) points for a 
commitment of Development funding from the city or county in which the Development 
is proposed to be located, unless the project is located on State or Federal property, in 
which case the project may receive points for a commitment of State or Federal 
funding, grants, contributions of land/ground leases or in-kind services to the 
project.  
 



  
(5) (C) Community Revitalization Plan  

 
This criterion limits the provision of infrastructure or added services for Rural 
Developments to city, county or state governments.  As noted above, the primary 
jurisdictional authority on some potential sites may be Federal; therefore, this entity of 
government should be added. 
 
Recommended change:   (C) For Developments located in a Rural Area (i) An 
Application may qualify for up to six (6) points if the city, county, state, OR FEDERAL 
GOVERNMENT has approved expansion of any of the basic infrastructure or projects 
to the Development Site described in subclauses (I) – (IV) of this clause, or 
improvements to areas within a quarter mile of the Development Site, unless a different 
distance is otherwise identified. 
 
11.9.(e)  EFFICIENT USE OF LIMITED RESOURCES AND APPLICANT 
ACCOUNTABILITY 
 
 
 (4)  Leveraging of Private, State, and Federal Resources   If resources are 
being leveraged, these should not be limited to such a small list, which clearly will 
benefit only select applications, therefore being an implicit set-aside via scoring for those 
applications.  Leveraging should be broadly based. 
 
Recommended change:  “CDBG Disaster Recovery, HOPE VI, Choice Neighborhoods, 
or other Private Foundation or Local, County, State, or Federal funding. 

 
 

(7)  Development Size   This criterion is limiting the credit ask to $500,000 to get 
the points.  This scoring penalizes applications approaching or at 50 units, 
allowing smaller projects to garner more credits per unit.  The standard should be 
credits per unit, not a maximum amount of credits.  For example, an application 
for 30 units could score these points but utilize $16,667 in credits per unit, while a 
50 unit project would only access $10,000 in credits per unit.  This is not a sound 
basis for credit limitation or fairness. 
 

Recommended change:   Drop the language regarding maximum credits per project and 
add the following:  “a Funding Request of Housing Tax Credits, as identified in the 
original Application submission, of $15,000 in tax credits per unit or less.” 
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TO: Texas Department of Housing and Community Affairs

FROM: Cynthia Bast

DATE: October 18, 2012

RE: COMMENTS ON QUALIFIED ALLOCATION PLAN

Our firm represents G.G. MacDonald Companies, which is a developer of rural
properties using low-income housing tax credits. On behalf of our client, we submit the
following comment to the draft 2013 Qualified Allocation Plan.

Section 11.9(c)(4) Opportunity Index

Issue: When a rural community is in an MSA, it is inappropriate to compare that community's
household income to the household income of the MSA. Rather, the household income for any
rural community should be compared to the household income for the county.

Reasoning: Chapter 10, Subchapter A defines a "Rural Area" to include communities in an
MSA with a population of less than 25,000. Typically, rural communities have lower incomes
than communities in MSAs, and comparing a rural community to a city in an MSA is like
comparing an apple to an orange. If rural communities in an MSA are required to use the MSA
income for comparison, then fewer of such communities will fit within the top quartile. By
contrast, the county's household income would provide a better comparison, because it is more
inclusive of a variety of income levels, both rural and urban. Using this comparison would also
ensure that all communities in a Rural Area use the same method of comparison.

Proposed Change: "Developments located in Rural Areas are exempt from meeting the
elementary school and poverty rate factors under each of subparagraphs (A) – (E) of this
paragraph, and will utilize the county's household income for comparison purposes, but the
elementary schools in which tenants may attend can have a rating below acceptable in order to
qualify for points."



October 18, 2012
Page 2
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I am happy to respond to any questions about these comments. Thank you for your time.



 

 

100 Congress, Suite 300
Austin, TX 78701

Telephone:  512-305-4700
Fax:  512-305-4800
www.lockelord.com

Cynthia L. Bast
Direct Telephone:  512-305-4707

Direct Fax:  512-391-4707
cbast@lockelord.com

 
 

 
 487761v1 10/18/2012 1:11:33 PM 

MM  EE  MM  OO  RR  AA  NN  DD  UU  MM  

  

TO: Texas Department of Housing and Community Affairs 

FROM: Cynthia Bast 

DATE: November 6, 2012 

RE: PUBLIC COMMENTS ON RULES – CHAPTER 10, SUBCHAPTER A – GENERAL 
INFORMATION AND DEFINITIONS 

 
 

 On behalf of Locke Lord LLP, please find comments to draft Chapter 10, Texas 
Administrative Code, Subchapter A. 

Section 10.3(a)(2) Administrative Deficiencies 

Issue:  Should the definition also include a reference to omissions?  Should it be clear that the 
Administrative Deficiency process is not utilized for underwriting, since the formality of the 
Administrative Deficiency process traditionally has not been used in that realm? 

Reasoning: Clarification of actual TDHCA practice. 

Proposed Change: 

(2)  Administrative Deficiencies‐‐Information requested by the Department staff that is required 
to clarify or correct one or more inconsistencies or omissions in an Application that in the 
Department staff’s reasonable judgment, may be cured by supplemental information or 
explanation which will not necessitate a substantial reassessment or re‐evaluation of the 
Application. Administrative Deficiencies may be issued at any time while the Application or 
Contract is under consideration by the Department, including at any time while reviewing 
performance under a Contract, processing documentation for a Commitment of Funds, closing 
of a loan, processing of a disbursement request, close‐out of a Contract, or resolution of any 
issues related to compliance, but excluding real estate analysis and underwriting. 
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Section 10.3(a)(4) Affordability Period 

Issue: Reference to termination of LURA upon foreclosure should also include deed in lieu of 
foreclosure. 

Reasoning: Consistency with federal law and the actual language of the LURA. 

Proposed Change: “The term of the Affordability Period shall be imposed by the LURA or 
other deed restriction and may be terminated upon foreclosure or deed in lieu of foreclosure. 

 

Section 10.3(a)(22) Compliance Period 

Issue:  Throughout these rules, it is not always clear which requirements apply to which 
programs.   

Reasoning: Clarity for users. 

Proposed Change:  “With respect to a building financed by Housing Tax Credits, the period of 
fifteen (15) taxable yeas, beginning with the first taxable year of the credit period pursuant to 
§42(i)(1) of the Code.” 

 

Section 10.3(a)(23) Continuously Occupied 

Issue:  The reference to the “same household” is unclear as to how life events like births and 
deaths affect whether a household fits within the definition. 

 

Section 10.3(a)(33) Development Consultant 

Issue: I have previously expressed a concern that the duties of a Development Consultant are 
described to include activities that are not includable in eligible basis (such as work on the tax 
credit application), yet other portions of the rules and the Application forms themselves show the 
Development Consultant receiving a portion of the Development Fee.  Any Development Fee 
paid for a non-eligible activity is not includable in basis.  To the extent Development Consultants 
are performing non-eligible activities, they should be paid a fee separate and above the 
Development Fee.  While the amount could be measured based upon a percentage of the 
Development Fee, it should not actually be paid out of the Development Fee. 

 

Section 10.3(a)(46) General Contractor 

Issue: Various parts of this Definition are unclear as to when a Person fits within the definition 
of a prime subcontractor and, therefore, is equivalent to the General Contractor.  It would be 
helpful to have additional information about what TDHCA is attempting to accomplish by 
significantly rewriting this definition.  In particular, item (C) seems to be randomly inserted 
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Reasoning: Logical reasoning should be provided for the significant change to this rule, and 
clarity should be provided for users. 

Proposed Change: 

(46)  General Contractor (including “Contractor”)‐‐One who contracts for the construction 
or rehabilitation of an entire Development, rather than a portion of the work. The General 
Contractor hires subcontractors, such as plumbing contractors, electrical contractors, etc., 
coordinates all work, and is responsible for payment to the subcontractors. A Pprime 
subcontractors will also be treated as a General Contractor, and any fees payable to the prime 
subcontractor will be treated as fees to the General Contractor, if any of the criteria in the 
scenarios described in subparagraphs (A) and (B) of this paragraph are true (in which case, 
such subcontractor fees will be treated as fees to the General Contractor): 

(A)  any subcontractor, material supplier, or equipment lessor receiving more than 50 
percent of the contract sum in the construction contract is subcontracted to one subcontractor, 
material supplier, or equipment lessor ("prime subcontractors")will be deemed a prime 
subcontractor; or 

(B)  if more than 75 percent of the contract sum in the construction contract is 
subcontracted to three or less fewer subcontractors, material suppliers, and equipment lessors, 
such parties will be deemed ("prime subcontractors"); or 

(C)  the General Contractor has less than seven (7) subcontractors. 

 

Section 10.3(a)(56) Historically Underutilized Business 

Issue:  This definition should include limited liability companies, which are common forms of 
ownership for a HUB. 

Reasoning:  Consistency with actual practice. 

 

Section 10.3(a)(58) Housing Credit Allocation 

Issue: The last phrase of this definition is confusing.  It refers to “this chapter” and then to 
“Chapter 10.”  This definition is in Chapter 10, so the wording seems incorrect.  Perhaps it 
should be “this subchapter”? 

Reasoning: Clarity for users. 
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Section 10.3(a)(59) Housing Credit Allocation Amount 

Proposed Change:  “With respect to a Development or a building with a Development, the 
amount of Housing Tax Credits the Department determines . . . . “ 

 

Section 10.3(a)(64) Low-Income Unit 

Issue: This definition refers to an income eligible household “as defined by the Department.”  It 
does not tell the reader where or how the Department defines income eligible households and is 
not as clear or useful as it could be. 

Reasoning: Clarity for users. 

 

Section 10.3(a)(68) Market Rent 

Issue:  This definition is unclear.  It refers to rents “determined after adjustments are made.”  
What kind of adjustments?  Who makes these adjustments?  Please revise this definition. 

Reasoning: Clarity for users. 

 

Section 10.3(a)(93) and (94)    Qualified Nonprofit Organization and Qualified Nonprofit 
Development 

Issue:  The word “qualified nonprofit organization” is used throughout the rules, both capitalized 
and non-capitalized.  It is important to note that what constitutes a qualified nonprofit 
organization under Section 42 of the Code and what constitutes a qualified nonprofit 
organization for the purposes of the non-profit set-aside under Chapter 2306 of the Texas 
Government Code are different.  Right now, TDHCA is using the term “qualified nonprofit 
organization” interchangeably, and that could have a detrimental affect on certain nonprofit 
organizations.  For instance, it needs to be clear that a nonprofit organization need not meet the 
criteria of Chapter 2306 of the Texas Government Code in order to participate in the right of first 
refusal process.  TDHCA needs to perform a “search” function through the entire set of rules 
and look very carefully at each instance in which the term “qualified nonprofit organization” 
issued, ensuring that each usage incorporates only those restrictions that are applicable in that 
particular instance. 

Reasoning: Ensure that the unintentional use of a more restrictive definition does not 
disqualify certain nonprofit organizations from participating in certain activities. 

 

Section 10.3(a)(99)(B) Relevant Supply 

Issue:  Further clarification is needed for the phrase “that may not have been presented to the 
Board for decision.”  What does it mean to be “presented to the Board for decision”? 
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Reasoning: Clarity for users. 

 

Section 10.3(a)(101) Right of First Refusal 

Issue: Definition needs to reflect that a right of first refusal can also be provided to a 
governmental agency.  Both the Tax Code and the Government Code have some provisions for 
governmental agencies (which may be TDHCA) to participate in the right of first refusal process. 

Reasoning: Consistency with law. 

 

Section 10.3(a)(114) Third Party 

Issue:  This definition requires modification for it to be most effective.  First, it defines the 
General Contractor as someone who is not a Third Party.  While a General Contractor is 
sometimes related to the Applicant, that is not always the case.  A General Contractor 
absolutely can be an unaffiliated Third Party.  The term “Third Party” is used throughout the 
rules to refer to reports, certifications, and opinions that come from Persons unrelated to the 
Applicant or Development Owner.  It is conceivable that a General Contractor could be a Third 
Party and could be needed to provide one of those reports.  This should be permitted, and it 
would not be permitted, if the definition were retained as presented. 

Issue:  The use of the word “Related Party” should be removed.  This term is defined in 
Government Code Chapter 2306 and used in only one context in the Government Code.  
Because the definition is so complex and can be difficult to understand, TDHCA should refrain 
from using it except in the context actually required by Chapter 2306.  Otherwise, defined terms 
such as “Affiliate” are adequate for TDHCA’s purposes. 

Reasoning: Providing a more effective definition and clarity for users. 

 

Section 10.3(a)(122) Unstabilized Development 

Issue:  The last sentence of this definition does not make sense and may be missing text.  
Should it say “The Market Analyst may not consider such a development stabilized in the 
Market Study.”? 

Reasoning: Clarity for users. 

 

Section 10.4(7) Market Analysis and Civil Engineer Feasibility Study Delivery Date 

Issue: The heading refers to the civil engineer feasibility study, but the text refers only to the 
market analysis.  This makes it unclear as to whether the civil engineer feasibility study has the 
same delivery requirements as the market analysis. 
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General Comment:  Throughout the Definitions, multiple terms are used for the same 
definition.  See, for exampled Section 10.3(a)(18): 

 (18) Commitment (also referred to as Contract) 

The Definitions section does not have a cross-reference definition for the word “Contract.”  
Therefore, if a Person is reading the rules in a later subchapter, happens upon the word 
“Contract,” and tries to seek the definition, it will be difficult for the reader to find.  I recommend 
TDHCA either (1) use the “search and replace” function to establish one working definition for 
each term throughout the rules or (2) for those terms that use multiple defined words, establish 
a cross-referencing system in the Definitions.  In this second scenario, both “Commitment” and 
“Contract” would have it own definition, but the definition of “Contract” would simply refer back to 
the definition of “Commitment.” 

 

 

I am happy to respond to any questions about these comments.  Thank you for your time.



 

 

100 Congress, Suite 300
Austin, TX 78701

Telephone:  512-305-4700
Fax:  512-305-4800
www.lockelord.com

Cynthia L. Bast
Direct Telephone:  512-305-4707

Direct Fax:  512-391-4707
cbast@lockelord.com
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MM  EE  MM  OO  RR  AA  NN  DD  UU  MM  

  

TO: Texas Department of Housing and Community Affairs 

FROM: Cynthia Bast 

DATE: November 6, 2012 

RE: PUBLIC COMMENTS ON RULES – CHAPTER 10, SUBCHAPTER B – SITE AND 
DEVELOPMENT REQUIREMENTS AND RESTRICTIONS 

 
 

 On behalf of Locke Lord LLP, please find comments to draft 10 Texas Administrative 
Code, Chapter 10, Subchapter B. 

Section 10.101(a)(5) 

 Issue:  This section says that if TDHCA makes a determination that a site is unacceptable, “the 
Applicant will be allowed an opportunity to address any identified concerns.”  That does this 
mean outside the context of either the Administrative Deficiency process or the appeals 
process?  If a site is determined unacceptable, the Application should be terminated and the 
Applicant should have the opportunity to appeal in the normal course.  References to any other 
sort of “opportunity to address . . .  concerns” implies a mechanism for resolution that is not part 
of TDHCA’s system. 

Proposed Change:  “If the Department makes such a determination, the Application will be 
terminated and subject to appeal, as provided herein.” 

 

Section 10.101(b)(3) Rehabilitation Costs 

Issue: The rule says that the rehabilitation costs per unit must be “maintained through the 
issuance of IRS Forms 8609.”  What does this mean?  What if the rehabilitation uses a funding 
program that does not involve the issuance of Forms 8609?  Is it more appropriate to say that 
the rehabilitation costs per unit must be “supported in the Applicant’s cost certification”?  
Further, what happens if the Applicant does not support the requisite level of rehabilitation costs 
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per unit at the time of cost certification?  Is the funding lost entirely?  The text of this section 
leaves this question open for implication. 

 

Section 10.101(b)(5)(C)(xxx)(i)(-a-) 

Issue:  The presence of required amenities is observed at the final construction inspection and 
the periodic compliance inspections.  How does TDHCA monitor whether 20% of the property’s 
irrigation needs are coming from a collection system?  Is TDHCA actually seeking evidence of 
this?  What happens in times of drought? 

 

Section 10.101(b)(6)(B) Unit Amenities 

Issue: In the first sentence, should it be clarified that the amenities must be maintained for the 
compliance period? 

 

Section 10.101(b)(7)(G) 

Issue: In the world of today’s technology, should the reference to a “CD-Rom” course be 
changed to an “online” course? 

 

Section 10.101(b)(7)(I) and (J) 

Issue: It seems illogical that quarterly health and nutritional courses would have assigned the 
same point value as organized youth and sports programs.  Quarterly programs are fairly easy 
to set up and not particularly time intensive.  Organized youth programs can be much more 
time-intensive and can require additional expenditure for equipment or supplies.   

Recommendation:  Increase the points available for organized youth and sports program, 
commensurate with the effort and resources that are invested for this activity. 

 

 

 

 

I am happy to respond to any questions about these comments.  Thank you for your time



 

 

100 Congress, Suite 300
Austin, TX 78701

Telephone:  512-305-4700
Fax:  512-305-4800
www.lockelord.com

Cynthia L. Bast
Direct Telephone:  512-305-4707

Direct Fax:  512-391-4707
cbast@lockelord.com
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MM  EE  MM  OO  RR  AA  NN  DD  UU  MM  

  

TO: Texas Department of Housing and Community Affairs 

FROM: Cynthia Bast 

DATE: November 6, 2012 

RE: PUBLIC COMMENTS ON RULES – CHAPTER 10, SUBCHAPTER C – APPLICATION 
SUBMISSION REQUIREMENTS, INELIGIBILITY CRITERIA, BOARD DECISIONS AND 
WAIVER OF RULES 

 
 

 On behalf of Locke Lord LLP, please find comments to draft 10 Texas Administrative 
Code, Chapter 10, Subchapter C. 

Section 10.201 Procedural Requirements for Application Submission 

Issue: There is a reference to "fees for withdrawn Applications."  I don't see such a fee 
established in Section 10.901. 

 

Section 10.201(1)(B) Procedural Requirements for Application Submission 

Recommendation: Insert the phrase "or extended" after the phrase "cannot be waived" in the 
second sentence. 

 

Section 10.201(2)(B) Procedural Requirements for Application Submission 

Recommendation: Change "receive advance notice" to "receiving advance notice" in the first 
sentence. 
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Section 10.201(5) Procedural Requirements for Application Submission 

Issue: Is the cross reference to Section 1.5 correct?  I do not see such a section in the current 
published version of the Texas Administrative Code. 

 

Section 10.201(7) Procedural Requirements for Application Submission 

Recommendation: Insert the phrase "or omissions" after "resolve inconsistencies" in the first 
sentence.  This is consistent with my recommendation in prior comments regarding the 
definition of Administrative Deficiencies. 

 

Section 10.201(7)(A) Procedural Requirements for Application Submission 

Issue: The following sentence is not entirely true: 

"An Applicant may not change or supplement any part of an Application in any manner after the 
filing deadline or while the Application is under consideration for an award, an may not add any 
set-asides, increase the requested credit amount, revise the Units mix (both income levels and 
Bedroom mixes), or adjust their self-score except in response to a direct request from the 
Department to do so as a result of an Administrative Deficiency." 

The highlighted language creates a restriction.  There are several contexts in which an 
Application can be changed outside of a request in the Administrative Deficiency process.  First, 
the rules specifically state that an Application may be modified after submission as a result of 
the limited review opportunity process.  Secondly, changes can be made during the Real Estate 
Analysis underwriting review.  If the Real Estate Analysis division is not going to use the 
Administrative Deficiency process (it traditionally has not), then this is another exception to the 
rule. 

 

Section 10.202(1)(L) Ineligible Applicants and Applications 

Issue: This section requires disclosure in the Application.  Should it also refer to the Pre-
Application, as it is preferable for TDHCA to handle this disclosure as soon as possible in the 
process?  If a denial is brought to the Board for hearing, what is the consequence if the Board 
determines certain individuals may not be involved with the Application?  Is the Application 
terminated, or can the Applicant change out those individuals?  The consequences of the 
decision are not explicitly stated. 

 

Section 10.202(1)(M) Ineligible Applicants and Applications 

Issue: It should be clear that filing a permitted challenge does not constitute "creating 
opposition to any Application." 



November 6, 2012 
Page 3 
 

 
 487907v1 10/21/2012 8:59:55 PM 

 

Section 10.202(2)(A) Ineligible Applicants and Applications 

Recommendation:  In the third sentence, insert the phrase "so long as the Application remains 
eligible for funding" after the phrase "remains in effect." 

 

Section 10.204(5)(A) Required Documentation for Application Submission 

Issue: This section refers to 150 units but does not describe what kind of units can qualify. 

Issue: This section refers to the development of 150 units but does not necessarily require the 
completion of 150 units.  For instance, a party that has developed but not completed 150 units 
could provide a Construction Contract or a Development Agreement.   

Recommendation: I think the language in this section could be tightened and clarified to 
provide users better direction as to what is required for an experience certificate. 

Recommendation: In Section 10.204(5)(A)(i), at the end of the phrase, insert "prior to the first 
date of the Application Acceptance Period." 

 

Section 10.204(6)(A)(i)(II) Required Documentation for Application Submission 

Recommendation: For clarity, insert an "or" after the semi-colon in this subsection. 

 

Section 10.204(6)(A)(ii)(III) Required Documentation for Application Submission 

Issue: This subsection asks for term sheets for interim and permanent loans.  To indicate that 
the term sheet must include a minimum loan term of 15 years in inconsistent with the concept of 
an interim loan. 

Recommendation: Insert the phrase "for the permanent loan," at the beginning of subsection 
(III). 

 

Section 10.204(6)(A)(ii)(VI) Required Documentation for Application Submission 

Recommendation: Insert the phrase "if applicable" after the phrase "tax credits" to 
accommodate multifamily funding that does not include tax credits. 
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Section 10.204(6)(B) Required Documentation for Application Submission 

Recommendation: Insert the phrase "or private" after the phrase "federal, state or local." 

 

Section 10.204(13) Required Documentation for Application Submission 

Recommendation: In the opening paragraph, refer to a nonprofit General Partner or Owner.   

Reasoning: In HOME-only transactions, a limited partnership structure likely will not be 
utilized. 

 

Section 10.204(13)(B) Required Documentation for Application Submission 

Recommendation: In the first sentence, refer to a nonprofit General Partner or Owner.   

Reasoning: In HOME-only transactions, a limited partnership structure likely will not be 
utilized. 

 

Section 10.204(13)(B) Required Documentation for Application Submission 

Issue: In addition to receiving the determination letter from the IRS, it may be helpful for 
TDHCA to have a copy of the nonprofit organization's Certificate of Formation filed with the 
Secretary of State, in order to cross-check the organization's exempt purpose and ensure it 
includes housing activities. 

 

Section 10.205 Required Third Party Reports 

Issue: In the opening paragraph, the rule states: 

"The Department may request additional information from the report provider or revisions to the 
report as needed." 

Does this happen through the Administrative Deficiency process? 

 

Section 10.205(3) Required Third Party Reports 

Issue: The definition of Rehabilitation includes Reconstruction.  Does it make sense for a 
Reconstruction development to obtain a property condition assessment? 
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Section 10.205(5) Required Third Party Reports 

Issue: Should a civil engineer feasibility study be required for Reconstruction in any context? 

Recommendation: It is not clear what the subsections are intended to do, as there is no 
appropriate leading sentence for the list.  It could be restructured to say something like the 
following:   
 

"The report shall include an Executive Summary and shall evidence the engineer's review and 
conclusions regarding the following:" 

From there, items (B) through (O) could be listed. 

 

Section 10.206 Board Decisions 

Issue: This paragraph opens with a broad statement about the "Board's decisions."  What 
decisions?  Decisions for awards, ineligibility, appeals?  This paragraph needs to be tightened 
up, lest it be interpreted to apply to contexts unintended. 

 

Section 10.207(a) Waiver of Rules for Applications 

Issue:  Is a pre-clearance determination referring to the same process described in Section 
10.3(b)? 

 

Section 10.207(c) Waiver of Rules for Applications 

Issue: Subsection (a) says the waiver provisions apply to Subchapter B and C.  Subsection (c) 
refers to waiver of the rules in Subchapters A through C, E, and G.  Why is there a discrepancy? 

 

Section 10.208 Forms and Templates 

Issue: I am strongly opposed to including any Application forms in the rules.  These Application 
forms, as published, present numerous concerns.  They utilize terms and definitions 
inconsistently, they have duplicative provisions, and they just generally need to be cleaned up.  
TDHCA should not lock itself in to a set of forms at this juncture, when the full Application form 
has not been established.  Additionally, from time to time, an Applicant needs to be able to 
make some changes to the form to accommodate unique circumstances.  In the past, we have 
been able to do this with the cooperation of TDHCA staff.  If the forms are promulgated by rule, 
the ability to make changes is lessened and could be problematic for Applicants.  If TDHCA 
wants the Board and the public to be acquainted with the various forms, there are other ways to 
promote this, such as including them as a Report Item on a Board agenda.   
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I am happy to respond to any questions about these comments.  Thank you for your time



 

 

100 Congress, Suite 300
Austin, TX 78701

Telephone:  512-305-4700
Fax:  512-305-4800
www.lockelord.com

Cynthia L. Bast
Direct Telephone:  512-305-4707

Direct Fax:  512-391-4707
cbast@lockelord.com
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MM  EE  MM  OO  RR  AA  NN  DD  UU  MM  

  

TO: Texas Department of Housing and Community Affairs 

FROM: Cynthia Bast 

DATE: November 6, 2012 

RE: PUBLIC COMMENTS ON RULES – CHAPTER 10, SUBCHAPTER G – FEE SCHEDULE, 
APPEALS AND OTHER PROVISIONS 

 
 

 On behalf of Locke Lord LLP, please find comments to draft 10 Texas Administrative 
Code, Chapter 10, Subchapter G. 

Section 10.901(12) Extension Fees 

 Issue:  As drafted and literally read, this section provides for an owner to be exempt from 
paying a fee if it applies 30 days advance of the deadline and to pay a fee if it applies after the 
deadline, but it does not address the period consisting of the 30 days before the deadline. 

Proposed Change:   

All extension requests for deadlines relating to the Carryover, 10 Percent Test 
(submission and expenditure), or Cost Certification requirements that are submitted after the 
applicable deadline must be accompanied by an extension fee of $2,500. Extension requests 
submitted at least thirty (30) calendar days in advance of the applicable deadline will not be 
required to submit an extension fee.  Any extension request submitted fewer than thirty (30) 
days in advance or after the applicable deadline must be accompanied by an extension fee of 
$2,500. 
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Section 10.901(14) Right of First Refusal 

 Issue: As we have seen in recent practice, it may be necessary or appropriate for an owner to 
go through a second right of first refusal process.  Will it be possible to obtain a fee waiver for a 
second right of first refusal request in unusual circumstances? 

 

Section 10.901(18) Unused Credit or Penalty Fee 

 Issue:  Is it appropriate to have a point penalty for the Tax Credit program in this section, or 
should it appear in the QAP?  Perhaps it should appear in this section and be cross-referenced 
in the QAP? 

 

Section 10.901(19) Compliance Monitoring Fee 

Issue: In the header, TDHCA distinguishes that this fee applies to [HTC Developments Only.]  
This is a very helpful reference, and it would be ideal for TDHCA to use this system throughout 
to distinguish rules that are unique to the Tax Credit program.  This would be most helpful to 
users who are not using Tax Credit funding. 

 

Section 10.902(a) Appeals 

Issue: Section 10.407(f) allows an appeal on right of first refusal matters, but that is not 
reflected in Section 10.902(a). 

Proposed Change: 

Insert a new subsection (9) that reads “any other matter for which an appeal is permitted under 
this chapter”. 

 

Section 10.902(b) Appeals 

Issue: There appears to be a grammatical  problem in this sentence. 

Proposed Change: 

“An Applicant or Development Owner may not appeal a decision made regarding an Application 
or filed by or an issue related to another Applicant or Development Owner” 

 

Section 10.901(d) Appeals 

Issue: Thee appears to be a grammatical problem in the fourth sentence. 
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Proposed Change: 

“Full disclosure allows the Executive Director to make a fully informed decision based on a 
complete analysis of the circumstances and verification of any information that may warrant a 
granting of the appeal in the Applicant’s or Development Owner’s favor” 

 

Section 10.901(f) Appeals 

Issue: This section states that the Board “may not review any information not contained in or 
filed with the original Application.”  This seems inconsistent with subsection (d), immediately 
above, which states “. . . additional information can be provided in accordance with any rules 
related to public comment before the Board.” 

Recommendation: Reconcile these provisions to make clear the kind of information that can 
be included in an appeal. 

 

Section 10.903(2) Adherence to Obligations 

Issue: There are multiple problems with subsection (2).  First, this Adherence to Obligations 
policy should apply to all of the funding programs administered by TDHCA.  Yet, subsections (A) 
and (B) refer to prohibiting an owner from applying in the Tax Credit program.  It seems this 
should more broadly refer to all funding programs.  Additionally, the last phrase of subsections 
(A) and (B) does not make sense and needs to be clarified.  See the highlighted language. 

“. . . the date that the non-conforming aspect, or lack of financing, was 
recognized by the Department of the need for the amendment; the placed in 
service date; or the date the amendment is accepted by the Board” 

Recommendation: Revise this provision so that it adequately accommodates all of the 
Department’s funding programs and is consistent with other provisions of the rules relating to 
similar consequences, including the provisions for administrative penalties and the compliance 
rules. 

 

Section 10.904 Alternative Dispute Resolution Policy 

Issue: Should it be clarified whether a party must exhaust administrative appeals before 
pursuing ADR? 

Issue: Is the “informal conference with staff” permitted in this section considered an ADR 
proceeding? 

 

I am happy to respond to any questions about these comments.  Thank you for your time



 
 
 
 
 
 
 
 
 

Comment (14) 
Dennis Hoover, Hamilton Valley Management 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Dennis Hoover
To: cameron.dorsey@tdhca.state.tx.us; Jean Latsha; Teresa Morales (teresa.morales@tdhca.state.tx.

us);
cc: Gilberto De Los Santos; Benjamin Farmer; Claire Palmer; Ginger McGuire; jbrown@taahp.org;
Subject: RE: support for Public comment
Date: Monday, October 01, 2012 1:22:05 PM
Attachments: OpportunityIndex comparison.xls

Sorry, I forgot the attachment.

From: Dennis Hoover
Sent: Friday, September 28, 2012 4:50 PM 
To: cameron.dorsey@tdhca.state.tx.us; 'Jean Latsha'; Teresa Morales (teresa.morales@tdhca.state.tx.us) 
Cc: Gilberto De Los Santos; Benjamin Farmer; 'Claire Palmer'; Ginger McGuire; jbrown@taahp.org 
Subject: support for Public comment

Cameron, Teresa and Jean, 
The first sheet is the summary sheet.  This shows what % of Urban Tracts by Region are over the qualifying Poverty level (15% 
or 35%) for Opportunity Index.  It also shows at the bottom the same for the Rural for the whole state with Regions 11 & 
13 broken out. 

It also shows what percentage of 1st and 2nd quartiles would not qualify because of the Poverty level of the tract.

To correct the inequity between the Regions I recommend either:
                The Poverty Index be deleted for Rural and all Regions have 50% or more of its tract over the Poverty level, or 
                The Poverty levels in Regions 2, 8, 10 and 11 be increased to the following level: (so that at least 50% of the Tracts
in each Region would qualify)

% of Census  Tracts % of Census  Tracts

Region Metro Areas Current Poverty that qualify Proposed Poverty that would qualify
Level Under Current Policy Level Under Proposed Policy

13 El Paso 35% 71% 35% 71%
11 McAllen-Brownsville-Laredo 35% 47% 37% 52%

Discrepancy 24% 19%

1 Amarillo 15% 50% 15% 50%

2 Abilene-Wichita Falls 15% 44% 18% 52%

3 Dallas--Fort Worth 15% 62% 15% 62%

4 Longview-Tyler-Texarkana 15% 51% 15% 51%

5 Beaumont 15% 52% 15% 52%

6 Houston 15% 55% 15% 55%

7 Austin 15% 64% 15% 64%

8 Bryan-Temple-Waco 15% 36% 20% 51%

9 San Antonio 15% 51% 15% 51%

10 Corpus Christi-Victoria 15% 42% 17% 52%

12 Midland-Odessa-San Angelo 15% 51% 15% 51%

Discrepancy 28% 13%

Dennis Hoover
President, Hamilton Valley Management
P.O. Box 190
Burnet, Texas 78611
512-756-6809 ext 212
512-756-9885 fax
830-798-4273 cell
dennishoover@hamiltonvalley.com



From: Dennis Hoover
To: Cameron Dorsey; Jean Latsha; 
cc: Gilberto De Los Santos; Kim Youngquist; Ginger McGuire; Claire Palmer; 

Teresa Morales; 
Subject: How to make Public comment
Date: Wednesday, September 26, 2012 1:39:47 PM

Cameron or Teresa,
Do I need to boil this down, make it shorter or whatever for Public Comment? 
Also, on the Poverty Rate % on the Opportunity Index: How does the rounding 
work?  In other words if a census tract is 35.08% in Region 11, how is it judged?
Thanks,

Dennis Hoover
Hamilton Valley Management
512-756-6809 ext 212
512-756-9885 fax
830-798-4273 cell
dennishoover@hamiltonvalley.com

From: Dennis Hoover
Sent: Tuesday, September 25, 2012 5:24 PM 
To: 'Cameron Dorsey'; Jean Latsha 
Cc: Gilberto De Los Santos; Kim Youngquist; Ginger McGuire; Claire Palmer; 
Benjamin Farmer; Teresa Morales 
Subject: RE: Summary of Poverty Rate for Regions Metro Areas (2).xlsx

Cameron, Isn’t the Poverty level determined for the entire US as a whole?  If it is 
(and I think it is) then the upper quartile census tracts in high poverty Regions are 
being discriminated against because of the inclusion of the Poverty level.  It seems 
like the Poverty level should be tossed out because it in too many cases excludes 
desirable areas that would be in the top two quartiles.   Doesn’t the quartile 
determination and Educational Excellence, by themselves, accomplish the purpose 
of the Opportunity Index?

Region 11 has a very high Poverty rate as compared to rest of the US as a whole.
We’re making this point because our census tract in particular is 35.1% poverty, 
but it’s in the 2nd quartile of Edinburg, and there are census tracts in Region 11 as 
well as other Regions which are in the 1ST and 2nd Quartiles—but do not qualify 
under the poverty rate.   It’s a good area of town where the Housing Authority has 
chosen to buy land (already bought it) and build, it has Exemplary and Recognized 



schools.  If I understand the purpose of the Opportunity Index then this is where it 
is directing us to build. 

For example, if every census tract in town had above 35% poverty then you could 
build nowhere in the whole city, even in the very best part of town.  Isn’t this the 
same point being made for dropping the Poverty level from the Rural areas, and
the reason for increasing the poverty level from 15% to 35% in Regions 11 and 13? 
  Go to the attached file called “Opportunity Index Region II combined” and go 
down to 35% poverty line.  You will see there how many census tracts are in the 1st

or 2nd quartile but above the 35% Poverty level. 

Look in the sheet called “Copy of Other Regions Opportunity Index” and look at the 
census tract below the qualifying poverty levels.  You can see how many tracts in 
the top two quartiles are being excluded because of the Poverty Level.  What is 
true for Region II is also true for Region 8, somewhat for Region 9 and 10, and of 
course less true for the higher income areas.   This discriminates against the census 
tracts in the lower income Regions, even though Region 11 is at 35%.

From: Cameron Dorsey [mailto:cameron.dorsey@tdhca.state.tx.us]
Sent: Tuesday, September 25, 2012 10:22 AM 
To: Dennis Hoover; cameron.dorsey@tdhca.state.tx.us; Jean Latsha 
Cc: Gilberto De Los Santos; Kim Youngquist; Ginger McGuire; Claire Palmer; 
Benjamin Farmer; Teresa Morales 
Subject: RE: Summary of Poverty Rate for Regions Metro Areas (2).xlsx

Dennis,

This makes a case but it is unlikely to be one that will change staff’s

recommendation. Changing the poverty rate in this way all but renders that 

particular factor insignificant because the median income factor alone limits the 

number of tracts to 50% without the poverty rate used at all. That is the explicit 

purpose of the median income factor. The idea that we should change the poverty 

rate factor to allow 50% of the tracts to qualify would not be all that different from 

removing the poverty rate as a factor altogether. Also, I don’t think it’s accurate to 

say that this puts the sub-regions on a level playing field since it only accounts for 

two of the three factors. There is no way of knowing how these figures would be 

augmented by the school rating factor. Aside from this, I don’t believe that there is 

an effort from staff’s perspective to craft scoring criteria that result in the same 



number sites qualifying for points under each of the scoring criteria within each of 

the sub-regions. If this were a rationale for modifying this factor then it seems the 

same argument could be made for a majority of the other scoring criteria. For 

example, we could apply a similar logic based on rent limit differences between 

sub-regions. The purpose of the RAF is to address these kinds of issues and 

differences.

We’ll make sure we discuss it more internally but these are my initial thoughts in 

response to your question regarding whether this research makes the case.

Let me know if you have any other thoughts.

Thanks,

Cameron

..........

Cameron F. Dorsey

Director, Multifamily Finance

Texas Department of Housing and Community Affairs

Ph. 512.475.2213

From: Dennis Hoover [mailto:DennisHoover@hamiltonvalley.com]
Sent: Tuesday, September 25, 2012 9:06 AM 
To: cameron.dorsey@tdhca.state.tx.us; Jean Latsha 
Cc: Gilberto De Los Santos; Kim Youngquist; Ginger McGuire; Claire Palmer; 
Benjamin Farmer 
Subject: Summary of Poverty Rate for Regions Metro Areas (2).xlsx

Cameron and Jean,
Mr. De los Santos and I are preparing a public comment on the Poverty rate.  The 
attached chart he has prepared shows the % of census tracts that currently qualify 
for the Opportunity Index, in the particular regions, but only using the Urban 
tracts.  The point being that if we want to level the playing field so that 50% of the 
tracts in all areas would be eligible then:
Region 2 would need their poverty level raised to 18%,
Region 8 would need their poverty level raised to 20%,
Region 10 would need their poverty level raised to 17%,
Region 11 would need their poverty level raised to 37%,



The question is, do we need to research the poverty levels in the Rural tracts also, 
or does this research make the case by itself?
Thanks,

Dennis Hoover
Hamilton Valley Management
512-756-6809 ext 212
512-756-9885 fax
830-798-4273 cell
dennishoover@hamiltonvalley.com
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Revitalize South Dallas Coalition 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
October 2, 2012 
 
 
Mr. Jesus Azanza 
TAAHP 
221 E. 9th Street, Ste 409 
Austin, TX  78701 
 
RE:  RSDC’s Public Comment to Proposed 2013 TDHCA QAP 
 
Dear Mr. Azanza: 
 
I am President of Revitalize South Dallas Coalition, a non-profit that champions economic development, 
revitalization and job creation in South Dallas, a low-income QCT. Our address is P.O. Box 153247, 
Dallas, Texas 75315. Our website is www.rsdc.us.  
 
We disagree with judge Sidney Fitzwater’s ruling that favors awarding tax credits to organizations and/or 
developers in “HOAs” (high opportunity areas) because it negates Congress’s original intent. Section 42 
of the Internal Revenue Code shows a clear congressional preference for assisting those with the lowest 
incomes; placing LIHTC projects in Qualified Census Tracts; and serving low-income tenants over 
extended periods of time to ensure success.  
 
Therefore, we support TDHCA’s Motion to Alter or Amend the Judgment or Have a New Trial that 
argues that the judge’s opinion related to Section 42 of the IRC is misinterpreted and therefore wrong.  
The judge’s order, in essence, rules that the only way low-income people can succeed is to move to more 
affluent areas – dislodging them from family and friends; diluting their voting strength; diminishing their 
political clout; and abandoning the institutions they have built. It advances the notion that, somehow, the 
majority’s “ice” is “colder”. And, it overlooks the fact that in many cases, these same people built the 
communities they live in; only to see them decline after an earlier period of “flight”.  
  
TDHCA is “between a rock and a hard place.” It is trying to abide by the Judge’s Remedial Plan, while 
upholding the spirit of the founding legislation. But, the two don’t mix! Although we support TDHCA’s 
Motion to Appeal, we do not support its 2013 QAP process that awards more “points” to projects in high 
income areas and in areas with exemplary schools.  The unintended result is having one set of rules for 
North Texas and another for the rest of the state. And, the ruling hastens the abandonment of QCTs by 
promoting “flight” outward.  This diminishes population; forces school’s to close due to low enrollment; 
and leaves QCTs increasingly to the less desirable elements. Abandonment accelerates financial red-
lining, which had already contributed to neglect, and the vicious cycle continues. These are the conditions 
LIHTCs were created to fight! 
 
We urge the following: 
 

1. If the Judge denies TDHCA’s Motion to Alter the Judgment, or to have a new trial, TDHCA 
should appeal the decision and order, 

2. TDHCA should file a motion requesting a stay of the Judge’s order until  a court of final resort 
determines the case, 

3. TDHCA should have only 1 QAP for all of Texas, and 

4. TDHCA should revise sections of its Proposed 2013 QAP, so that projects in QCTs (low-income 
neighborhoods) that are part of a comprehensive revitalization supported by the City have a 
competitive opportunity to receive an award. 
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Other options to improve the chances that revitalization developments will be competitive in the tax credit 
process include amending the 2013 QAP to include the following points: 
 

• Federal law mandates that at least 10% of the tax credit awards each year go to non-profit 
sponsors.  A non-profit set-aside is administered in the QAP.  Since non-profits are at the heart of 
community revitalization, giving a preference for revitalization developments for those 
applications competing in the non-profit set aside might ensure that revitalization efforts by non-
profits can succeed without significantly impacting the other 90% of the tax credit awards in the 
state. 

• State law requires that TDHCA award a very substantial number of points in the competitive 
process for developments supported by financing from the city, county or equivalent.  This 
scoring item could be revised so that the threshold for receiving points is at a level where the 
development would receive these points only if there was a major financing infusion from the 
local government.  That way, revitalization developments that are receiving large amounts of 
local funding would be preferred, and those developments that are not receiving similar levels of 
support would not. 

 
Thank you for considering our comments. 
 
Sincerely, 
 

 
 
Ken Smith, President 
Revitalize South Dallas Coalition 
214-770-3068 c; 214-428-4966 h 
info@rsdc.us 
 
 
 
 
 
 
 
 
 
 
 
 
 
           TAAHP 10/2/12 



 
 
 
 
 
 
 
 
 
 

Comment (16) 
Linda Brown, Casa Linda Development Corporation 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





Casa Linda Development  
Corporation 

 

2010 Kessler Parkway, Dallas, TX 75208 
Phone:  214-941-0089; Fax:  1-888-811-2360 

2013 Recommended QAP Changes 
 
11.9(2) Sponsor Characteristics. §42(m)(1)(C)(iv)  (2).  An application may qualify to receive points under 
subparagraph (A) or (B) of this paragraph. Page 11 and 12 of the Draft QAP 
 
Why Do We Need The Change?  The Draft QAP Language as written does not adequately incentivise inexperienced 
HUB’s and HUB’s but not more than 2 deals through 8609’s to effectively compete.   We propose the following 
recommended language that reflects the Board’s direction to provide HUB’s an opportunity to 1) enter the program and 
2) further encourage HUB owned projects by incentivizing a HUB to continue to build on previous limited experience.  A 
HUB with 3 deals completed through 8609’s is considered to have gained the experience necessary to effectively 
compete. 
 
Recommended Language: 
(2) Sponsor Characteristics. §42(m)(1)(C ) (iv) (2).  An application may qualify to receive points under subparagraph (A) 
or (B) of this paragraph. 
 

(A) An Application may qualify to receive up to one (1) point provided the ownership structure meets the 
requirement described in clause (i) or two (2) points provided the ownership structure meets the 
ownership structure in clause (ii). 
 

i. A HUB as certified by the Texas Comptroller of Public Accounts that is unable to qualify 
for a TDHCA Experience Certificate and has an ownership interest and receives no less 
than ten percent (10%) of the developer fee and twenty percent (20%) of the cash flow. 
 

ii. A HUB as certified by the Texas Comptroller of Public Accounts and owns 100% of the 
General Partnership interest and has received 8609’s on one (1) but not more than two 
(2) housing tax credit projects through 8609’s. 

 

(6)(C )(i) Community Revitalization Plan for Developments located in a Rural Area. 
 
Why Do We Need The Change?  In rural communities, capital projects are less frequent and more likely to be further 
away from the development site.  Therefore, we recommend the following adjustments to the language to position 
community development/revitalization efforts in rural areas on balance to the larger urban communities in Texas.   

Recommended changes to Current Draft of QAP are highlighted in red.  Page 19 in the Draft QAP. 

(i) An Application may qualify for up to six (6) points if the city, county, or state has approved expansion 
of any of the basic infrastructure or projects to the Development Site described in subclauses (I) – (IV) 
of this clause, or improvements to areas within a one mile of the Development Site, unless a different 
distance is otherwise identified.  The Applicant or Related Party cannot contribute funds for or finance 
the project or infrastructure.  The project or infrastructure must have been completed no more than 
thirty-six (36) months prior to the beginning of the Application Acceptance Period or be approved and 
projected to be completed within twenty-four (24) months from the beginning of the Application 
Acceptance Period.   



 
 
 
 
 
 
 
 
 
 

Comment (17) 
Bernadette Nutall, Dallas ISD 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 











 
 
 
 
 
 
 
 
 
 

Comment (18) 
Rafael Anchia 

State Representative District 103 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 

Comment (19) 
Benjamin Farmer 

 Rural Rental Housing Association 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 











 
 
 
 
 
 
 
 
 
 

Comment (20) 
Sarah Anderson, S. Anderson Consulting 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 











 
 
 
 
 
 
 
 
 
 

Comment (22)  
Sean Brady, Rea Ventures Group, LLC 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 









 
 
 
 
 
 
 
 
 
 
 

Comment (23) 
Walter Moreau, Foundation Communities 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 















 
 
 
 
 
 
 
 
 
 

Comment (24) 
R.L. Bobby Bowling IV, G. Granger MacDonald, T. Justin 
MacDonald, Mike Sugrue, Diana McIver, Dennis Hoover 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 

Comment (25) 
Michael Daniel 

Daniel & Beshara, P.C. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Daniel & Beshara, P.C.
3301 Elm Street
Dallas, TX 75226

214 939-9230
danbesh@danielbesharalawfirm.com

fax 214 741-3596 or 214 939-9229

October 19, 2012
email delivery

James “Beau” Eccles
Assistant Attorney General
Deputy Chief—General Litigation Division
beau.eccles@oag.state.tx.us

Beth Klusmann
Assistant Solicitor General
beth.klusmann@texasattorneygeneral.gov

OFFICE OF THE ATTORNEY GENERAL
P. O. Box 12548 (MC 059)
Austin, Texas 78711-2548

Re: ICP v. TDHCA, 3:08-CV-0546-D, 
       TDHCA proposed 2013 Qualified Allocation Plan

The proposed 2013 TDHCA QAP would violate the Judgment in ICP v. TDHCA,
Document 194, 3:08-CV-0546-D by omitting the undesirable site features required on page 3 of
the judgment and by omitting the challenge process required on page 3 of the Judgment.

Undesirable site features violation.

The Judgment states on page 3 that TDHCA must:
D. continue to include in the QAP criteria for disqualifying proposed development
sites that have undesirable features, as set forth in the Plan at 11-13, and
incorporate the more robust process for identifying and addressing other
potentially undesirable site features, as set forth in the Plan at 13-14; . . .

The Plan, at pages 13 - 14, lists eight negative site features that require notification and
preclearance:

a. A history of significant or recurring flooding; 
b. A hazardous waste site or a source of localized hazardous emissions, whether
remediated or not; 
c. Heavy industrial use; 
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d. Active railways (other than commuter trains); 
e. Landing strips or heliports; 
f. Significant presence of blighted structures; 
g. Fire hazards which will increase the fire insurance premiums for the proposed site.
h. Locally known presence of gang activity, prostitution, drug trafficking, or other
significant criminal activity that rises to the level of frequent police reports.

The proposed QAP lists only the flooding, blighted structures, fire hazards and criminal
activity factors. The proposed QAP omits the hazardous waste and emission factor, the heavy
industrial use factor, the active railways factor and the landing strips or heliports factor. If the
adopted QAP omits these factors, TDHCA will violate the Judgment. 

Non-compliance with an element applicable to the 4% tax credit program

The Judgment states on page 3 that TDHCA must: 
G. provide a mechanism to challenge public comments that cause proposed
developments to receive negative points, as set forth in the Plan at 19, 

TDHCA’s proposed Remedial Plan states on page 19 that:
9. Review of challenged public input. 
Any public comment that will be considered for negative scoring of applications, or
as opposition to 4% non-competitive allocations, may be challenged if it is contrary
to findings or determinations, including zoning determinations, of a municipality,
county, school district, or other local governmental entity. If any such comment is
challenged, the party that made the challenge will have to declare the basis for the
challenge. The party that made the comment will be given seven (7) days to provide
any support for the accuracy of its assertions. All such materials and the analysis of
the Department’s staff will be provided to a fact finder for a review and
determination. The Department’s determination will be final. 

Contrary to the Judgment and the TDHCA proposed Remedial Plan, the proposed QAP
element on this subject is set out only for the Qualified Citizen Participation input process for the
9% program. Proposed Rule § 11.9(d)(1)(D), 37 Tex. Reg. 7419, September 21, 2012. The award
of 4%  tax credits in conjunction with the private activity bonds is also subject to opposition and
negative scoring as set out in the Proposed Rule § 12.6(9). 37 Tex. Reg. 7427, September 21,
2012. There is no challenge process associated with public opposition to a 4% program
application in the proposed QAP.  If the adopted QAP omits the applicability of the challenge
mechanism to the 4% tax credit applications, TDHCA will violate the Judgment.

Sincerely,
s/Michael M. Daniel

cc: Elizabeth K. Julian
      Laura B. Beshara
      G. Tomas Rhodus
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Comment (26) 
MaryAnn Russ, Dallas Housing Authority 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 
 

Comment (27) 
Richard Knight, Frazier Revitalization, Inc. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Don Williams
To: Tim Irvine (tim.irvine@tdhca.state.tx.us); 
cc: Teresa Morales (Teresa.morales@tdhca.state.tx.us); 

Richard Knight (rknight@pegasustexas.com); Dorothy Hopkins; 
Subject: Public Comment to Proposed 2013 QAP
Date: Friday, October 19, 2012 2:31:45 PM
Attachments: image002.png

image003.png
image004.png

October 19, 2012

Mr. Tim Irvine

Executive Director

Texas Department of Housing and Community Affairs

PO Box 13941

Austin, TX  78711-3941

RE:  Public Comment to Proposed 2013 QAP



Dear Tim:

In an ideal world, there would be sufficient LIHTC to provide affordable 
housing in both high opportunity areas and in qualified census tracts.  As 
we know, however, that is not the case.  With the scarcity of supply and 
the overwhelming demand (in the North Texas Urban Region 3, for 2012 
there were over $103 million in pre-applications and only $7.6 million 
LIHTC available) TDHCA board has to decide on priorities.

In TDHCA’s Motion to Alter or Amend the Judgment or for a New Trial that 
was filed in the ICP Case, the Department argues that the judge’s opinion 
of Section 42 of the IRC is wrong.  The  brief states: “Section 42 (of IRC) 
shows a clear congressional preference for assisting those with the lowest 
incomes, serving low-income tenants for long periods of time, and placing 
projects in QCTs. . . Congress clearly intended that LIHTCs should be used 
to help low-income tenants for long periods of time and to revitalize low-
income areas.”   This observation makes good sense but with the judge’s
Order in place, you have a difficult choice either: 1) follow the judge’s
Order, even though you (and we) believe it is in error and your 2013 
Proposed QAP reflects that approach, continuing to erroneously prefer 
projects in affluent suburbs, or 2) do the right thing by seeking a stay 
order and appealing the decisions, (as we intend to do) as well as revising 
the 2013 QAP.  The latter course would allow TDHCA to change its 
Proposed 2013 QAP in ways that would bring it back in line with the intent 
of the enabling legislation of the Internal Revenue Code. 

Therefore, we urge the following:

1.       If the Judge denies TDHCA’s Motion to Alter the Judgment, 



or to have a new trial, TDHCA should appeal the decision and 
order,

2.       TDHCA should file a motion requesting a stay of the Judge’s
order until  a court of final resort determines the case,

3.       TDHCA should have only 1 QAP for all of Texas, and

4. TDHCA should revise sections of its Proposed 2013 QAP, so 
that projects in QCTs (low-income neighborhoods) that are part 
of a comprehensive revitalization supported by the City have a 
competitive opportunity to receive an award.

If you proceed with the Proposed 2013 QAP, given the restrictions 
imposed by the Texas rule making process, we make the following 
recommendations, while they do not go far enough, they more comport 
with section 42 of the Internal Revenue Code, to help those involved in 
community revitalization:

The Proposed 2013 QAP introduces 3 new scoring items: Educational 
Excellence, Opportunity Index, and Community Revitalization Plan. 

· “Educational Excellence,” allows projects to receive up to three 
points if located within the attendance zone of a public school with an 
academic rating of Recognized or Exemplary by the Texas Education 
Agency.  This appears to give an incentive to developments to be sited 
where low-income residents may move to take advantage of high quality 
schools – i.e., affluent suburbs.  However, simply placing low-income 
families in predominately white and high-income areas does not 
necessarily translate into greater opportunity nor is leaving their home 
neighborhoods, friends, schools, churches, stores, etc. appealing to many 
of our low-income residents.  Those who wanted to leave have already 
done so.  A more successful strategy (and one not only permitted but 



mandated by the LIHTC enabling legislation in the Internal Revenue Code) 
would be to encourage the development of quality affordable housing in 
historically neglected, but now recovering low-income neighborhoods.
This is what we are trying to do in Dallas.  Hence, this 
Educational
Excellence scoring 
item should be 
deleted
altogether or 
amended to 
reflect year over 
year school 
progress for 
comparable socio-
economic
neighborhoods to 
be certified by 
the school 
superintendent.   This 
approach is supported by Superintendent of DISD, Mike Miles, and 
educational leaders ranging from Mike Moses to Linus Wright to Tom Luce 
and many others across Texas, who have submitted letters to TDHCA.

· “Opportunity Index,” allows a project located within a census tract 
that has a poverty rate below 15% (i.e., affluent) to qualify to receive up 
to 7 points if the schools are Recognized or Exemplary.

But compared to:

· “Community Revitalization Plan,” allows projects to qualify to 
receive up to only 6 points if located in an area covered by a community 
revitalization plan that meets numerous and sometimes quite challenging 
criteria. The Remedial 
Plan mandated by 



the Court allows 
7 points.
Moreover, since 
QCT revitalization 
is at the heart 
and soul of the 
enabling
legislation, the 
Community
Revitalization
Plan scoring item 
is inadequate, 
and we propose 
that the project 
may qualify to 
receive up to 10 
points.

Other options to improve the chances that revitalization developments will 
be competitive in the tax credit process include amending the 2013 QAP to 
include the following points:

·         Federal law mandates that at least 10% of the tax credit awards 
each year go to non-profit sponsors.  A non-profit set-aside is 
administered in the QAP.  Since non-profits are at the heart of community 
revitalization, giving a preference for revitalization developments for those 
applications competing in the non-profit set aside might ensure that 
revitalization efforts by non-profits can succeed without significantly 
impacting the other 90% of the tax credit awards in the state.

·         In the Sponsor Characteristics scoring section, delete the points for 
the Developer owner, but add additional points for applicants that are 
substantially owned by a non-profit. 

·         State law requires that TDHCA award a very substantial number of 
points in the competitive process for developments supported by financing 



from the city, county or equivalent.  This scoring item could be revised so 
that the threshold for receiving points is at a level where the development 
would receive these points only if there was a major financing infusion 
from the local government.  That way, revitalization developments that 
are receiving large amounts of local funding would be preferred, and those 
developments that are not receiving similar levels of support would not.

In the Commitment of Development Funding scoring section, widen the 
range of points for the level of commitment and increase the level, i.e. 
$20,000 per unit could receive 15 points,  $15,000 could receive 12 points, 
$10,000 could receive 10 points, $5,000 could receive 8 points. 

Successful inner-city revitalizations across America have always begun 
with such federal subsidies until conventional financing and other market 
forces are available.  The clear intent of the Reagan-era bi-partisan law is 
to encourage the use of LIHTCs to rebuild distressed communities.  It was 
not the intent of Congress, nor is it sound public policy, to deny new, fit 
and affordable housing as part of comprehensive revitalization and 
renewal initiatives in our cities’ blighted inner city neighborhoods, nor to 
force inner-city residents to move from their neighborhoods, families, 
friends, churches and jobs to affluent suburbs. 

Citizens in our blighted inner cities deserve the opportunity to have their 
neighborhoods revitalized and thriving, and since there is no conventional 
financing available, LIHTCs are the only hope to provide new affordable 
housing.  The LIHTC process has been allowed to be manipulated by for 
profit developers; they are driving the system rather than the legislation 
that was put in place to offer assistance to revitalization efforts.

Thank you, and feel free to call me to discuss this further. 



Sincerely yours, 

Richard Knight                                  J. McDonald Williams 
                                   Dorothy Hopkins 
Chairman of the Board                  Founder and Board 
Member                      President and CEO 
Frazier Revitalization, Inc.           Frazier Revitalization, 
Inc.                           Frazier Revitalization, Inc.



 
 
 
 
 
 
 
 
 
 
 

Comment (28) 
Rodolfo “Rudy” Ramirez, Edinburg Housing Authority 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







From: Rudy Ramirez
To: teresa.morales@tdhca.state.tx.us;
cc: rchristian@edinburgha.org; erodriguez@edinburgha.org;
Subject:  Rule Comments on TDHCA Housing Tax Credit Program Qualified Allocation Plan 
Date: Monday, October 22, 2012 1:15:15 PM

October 22, 2012

ATTN: Ms. Teresa Morales

Texas Department of Housing and Community Affairs

VIA Fax No. 512-475-0764

   Re:  Rule Comments on TDHCA Housing Tax Credit Program Qualified 
Allocation Plan 

Dear Ms. Morales:

The following are my comments for consideration by TDHCA to the Housing Tax 
Credit Program QAP published in the September 21, 2012, Texas Register:

Section 11.4(b) Maximum Request Limit (Competitive HTC Only):  TDHCA 
should not allow an applicant to request more than the credit amount available in a 
sub-region.  This QAP provision to allow an applicant to request up to 150% of the 
credit amount available in a sub-region is not consistent with the provisions of Texas 
Government Code Chapter 2306 which requires TDHCA to use a formula to make 
regional allocations and has no provisions that allow TDHCA to allow an applicant to 
request more than the credit amount available in a sub-region.  Additionally, the 
QAP prohibits awards to an applicant if there are not sufficient funds within the sub-
region to fully award the application that then places the application in the rural or 
statewide collapse.



Section 11.5(3)(D) At-Risk Set-Aside: There are at-risk developments that have 
existing rental assistance with rents lower than the tax credits rents and may not be 
financially feasible unless they are allowed to eliminate a portion of that benefit.  For 
example, the existing rental assistance may be within the tax credits rents for units 
at 30% AMGI and the development should be required to retain the rental 
assistance for those units but be allowed to eliminate the existing rental assistance 
on the other units who will retain their affordability within the HTC income and rent 
restrictions.  This provisions should provide " . . . unless regulatory or financial 
barriers necessitate elimination of a portion of that benefit for the Development."

Section 11.9(b)(2) Sponsor Characteristics:  Housing Authorities have 
extensive experience in providing affordable housing as developers, owners, and 
managers of Public Housing and Contract Administrators of HUD rental assistance 
contracts under Section 8 of the National Housing Act (Voucher Program).  Many 
Texas Housing Authorities have as much as 75 years administering the Public 
Housing Program and 45 years administering the Section 8 Program.  TDHCA needs 
to recognize this experience by awarding participation by Housing Authorities the 
maximum points under Sponsor Characteristics.

     Section 11.9(b)(2)(A) Sponsor Characteristics:  Should include provisions 
awarding 1

     point for a Housing Authority that has at least 51 percent ownership interest in 
the General

     Partner, materially participates in the Development and operation of the 
Development

     throughout the compliance period, and will receive at least 80 percent of the 
cash flow from

     operations and at least 25 percent of the developer fee.



Section 11.9(b)(2)(B) Sponsor Characteristics: Should include provisions 
awarding 3

     points for a Housing Authority that that is rated by HUD as a High Performer or 2 
points if

     rated by HUD as a Standard Performer and has at least 51 percent ownership 
interest in the

     General Partner, materially participates in the Development and operation of the 

     Development throughout the compliance period, and will receive at least 80 
percent of the 

     cash flow from operations and at least 25 percent of the developer fee. 

Section 11.9(d)(3) Commitment of Development Funding by Unit Of 
General Local Government:  TDHCA proposes to restrict the awards points for 
funding from only a City or County.  In prior years these points were allowed for 
funding by a "Unit of General Local Government" such as a Housing Authority.
There is no basis for TDHCA to now exclude consideration for funding by any Unit of 
Local Government limit the award of points to only funding by a City or County. 

 Additionally, TDHCA proposes to penalize participation by a government 
instrumentality such as a Public Facility Corporation PFC) created under Chapter 303 
of the Texas Local Government Code that was adopted by the Texas Legislature so 
that local governments such a City, County, Housing Authority or other Units of 
Local Government can carry out activities with their instrumentalities such as a PFC.
There are many HTC developments in Texas sponsored by Units of Local 
Government using their instrumentality PFCs/  TDHCA needs to remove from the 
QAP all proposed restrictions on instrumentalities.

Section 11.9(e)(4)(A)(i) Leveraging of Private, State, and Federal 
Resources:  Needs to include leveraging of funding from the Public Housing 
Program Capital Fund, Project Based Vouchers, and Section 8 Vouchers to assist 
families with their relocation.



Rodolfo "Rudy" Ramirez, Executive Director

Edinburg Housing Authority

910 South Sugar Road

Edinburg, TX 78539

Phone: (956) 383-3839

Fax: (956) 380-6308

rudy@edinburgha.org

www.edinburgha.org

Never look down on anybody unless you're helping them up.

    ~ The Reverend Jesse Jackson
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 P R O C E E D I N G S 

MS. YEVICH:  Good morning, and welcome to the 2012 State 

of Texas Consolidated Public Hearing here in Austin on Wednesday, October 

10. 

These hearings are an opportunity to comment on a portion of 

the Texas Department of Housing and Community Affairs, the Texas 

Department of Agriculture, and the Texas Department of State Health Services 

annual policy, rule, and planning documents as well as other documents at 

TDHCA, Texas Department of Housing and Community Affairs. 

All the documents are available on TDHCA's website.   

If you have not already done so, please fill out a sign-in sheet, 

and if you plan to speak, we ask that you fill out a witness affirmation form 

and, also, if you plan to speak, I would ask that you sit at one of these tables 

here because the microphones are located there for the court reporter.   

And, also, as reminder, this is a hearing.  We are here to 

accept public comment but we will not be able to respond to questions about 

the rules or documents at this time. 

So the comment period for the 2013 State of Texas 

Consolidated One-Year Action Plan, and all the other documents here today, 

is September 21 to October 22.  Any comment received at this public hearing 

will be considered official public comment for these documents here today. 

So the first thing up is the One-Year Action Plan Draft and 

TDHCA coordinates this with the Texas Department of Agriculture and the 
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Department of State Health Services.  It covers four different program areas, 

which are Housing Opportunities for Persons with AIDS, known as HOPWA, 

coordinated by the Department of State Health Services; the Community 

Development Block Grant, known as CDBG, coordinated by TDA, Department 

of Agriculture; and here in TDHCA we have the Emergency Solutions Grant 

program -- that was formerly known as Emergency Shelters Grant program; 

and we also have the Home Investment Partnership, known as HOME. 

The plan includes a one-year action plan and additional 

information on meeting underserved needs, fostering and maintaining 

affordable housing, lead-based paint hazard mitigation, reducing poverty-level 

households, developing institutional structure, and coordination of housing and 

services. 

The Community Development Block Grant program.  The 

primary objective of CDBG is to develop viable communities providing decent 

housing, suitable living environments, and expanding economic opportunities, 

principally for persons of low to moderate income.   

Under the Texas CDBG program, assistance is available to 

nonentitlement general-purpose units of local government, including cities and 

counties that are not participating, or designated as eligible to participate, in 

the entitlement portion of this federal program.   

Is there anyone here to comment on this CDBG program? 

(No response.) 

MS. YEVICH:  Hearing none, we will move over to the HOME 

program.  The Home Investments Partnerships program, referred to as 
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HOME, awards funding to various entities for the purpose of providing safe, 

decent affordable housing across the state of Texas. 

To provide this kind of support to communities, HUD awards an 

annual allocation of approximately $24 million to TDHCA.  Under the HOME 

program, TDHCA awards funds to applicants for the administration of the 

following activities:  the Home Ownership Assistance Program, which provides 

down-payment and closing-cost assistance for eligible households; the Home 

Owner Rehabilitation Program which provides funds to eligible homeowners 

for rehabilitation or reconstruction of single-family homes; Tenant-Based 

Rental Assistance, TBRA, which provides rental subsidies which may include 

security deposits to eligible tenants for a period of up to 24 months; and the 

Rental Housing Development Programs which provides funds to build, 

acquire, and/or rehabilitate affordable multifamily housing. 

Is there anyone here to comment on the HOME action 

program? 

(No response.) 

MS. YEVICH:  Hearing none, we will move to the Emergency 

Solutions Grant, as I mentioned, formerly known as the Emergency Shelter 

Grants Program.  It's a competitive grant fund that awards funds to private 

nonprofit organization, cities and counties in the state of Texas to provide the 

services necessary to help persons that are at risk of homelessness or 

homeless quickly regain stability in permanent housing. 

Is there anyone here to comment on the ESG one-year action 

plan? 
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(No response.) 

MS. YEVICH:  Hearing none, we will move over to the Housing 

Opportunities for Persons with AIDS Program, known as HOPWA.  The Texas 

Department of State Health Services, DSHS, addresses the housing needs of 

people with HIV and AIDS through the HOPWA program, which provides the 

following:  emergency housing assistance in the form of short-term rent, 

mortgage, and utility payments; tenant-based rental assistance, which enables 

low-income individuals to pay rent and utilities until there is no longer a need; 

supportive services, which provides case management, basic telephone 

assistance, and smoke detectors; and permanent housing placement, which 

allows assistance for reasonable security deposits, related application fees, 

and credit checks. 

If you have questions regarding HOPWA, DSHS can be 

reached at area code 512-533-3000. 

Is there anyone here to comment on the HOPWA action plan? 

(No response.) 

MS. YEVICH:  Hearing none, we will move over to the Housing 

Tax Credit Qualified Allocation Plan.  This document establishes the 2013 

Rules for the Housing Tax Credit Program.  The Housing Tax Credit Program 

uses federal tax credits to finance the development of high-quality rental 

housing for income-eligible households and is available statewide. 

The draft QAP includes policy recommendations and 

administrative changes to improve the Housing Tax Credit Program and 

maintains compliance with all statutory and code requirements. 
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And I believe we have several speakers lined up for the QAP.  I 

believe Mr. Ryan Hettig is first. 

MR. HETTIG:  Hello, I'm Ryan Hettig with Hettig/Kahn Holding, 

Inc.  I wanted to speak regarding the 2012-2013 Qualified Allocation Plan, 

specifically Section 11.4(c)(1) and (2) regarding the 30 percent boost.  We 

would request that the language revert back to what it was last year, allowing 

for developments that receive local jurisdictional funds, CDBG funds or HOME 

funds, up to at least $2000 per unit to receive the boost.  Otherwise, you could 

have developments in revitalization areas that are not in QCTs that would we 

need that boost that would not be able to get it. 

MS. YEVICH:  Thank you.   

Next, I believe we have Nancy Shepard.  Are you here to 

comment on the QAP? 

MS. SHEPARD:  Yes. 

MS. YEVICH:  Okay.   

MS. SHEPARD:  Actually I have something to read in the 

record. 

MS. YEVICH:  Certainly. 

MS. SHEPARD:  I'll try to summarize and then I'll just give it to 

her if that's okay. 

MS. YEVICH:  That's perfect. 

MS. SHEPARD:  And then I can email.   

But my name's Nancy Shepard.  I'm with the San Antonio 

Housing Authority and, basically, ourselves, along with El Paso, Houston and 

tmorale2
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Fort Worth have all been having calls so this is on behalf -- read into the 

record on all those housing authorities. 

The few comments they wanted was, first, on the preapplication 

requirement regarding notification of recipients in ETJs, it is their 

recommendation that this should not be added as a requirement.  Basically, 

ETJs have no jurisdiction over the proposed developments in the areas and 

there are wide variances among how ETJs are managed across the state.  So 

we feel tax credit development should only be required to fulfill the 

requirements in the respective ETJs if they apply. 

The second is competitive housing tax credit criteria regarding 

development funding by unit of general local governments that would exclude 

housing authority allocations.  An application can receive up to 13 points for a 

commitment of development funding from a city or county in which the 

development is proposed to be located.  Housing authorities are established 

by resolution of the elected officials in their communities.   

While the boards are appointed by the mayor, they also serve 

at the pleasure of the mayor and are, in fact, instrumentalities with quasi-

governmental roles.  So because of that, replacement housing factor funds, 

public housing operating subsidy, and sectioning vouchers should qualify as 

potential sources of funding. 

Next point -- on the community revitalization plan, applications 

would qualify for six points if development site is located in an area covered by 

a community revitalization plan that meets certain criteria, including the plan 

being adopted by municipality or county in which it is proposed. 
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We would recommend, in lieu of that language, that you look at 

using multiple overlapping planning efforts that are already in cities.  For 

example, in San Antonio we have a transit orient development plan, an 

Eastside revitalization plan, a San Antonio 2020 that's the mayor's initiative.   

The list goes on, but basically, we're asking that you look at 

that that already exists in cities to be recognized as a community revitalization 

effort -- projects that are within a broader federal program initiative, such as 

Choice Neighborhoods, Hope VI, or sustainable community efforts; also 

removing points earned for size of a budget, small initiatives can transform 

areas if they're planned carefully and also leveraged. 

And also we would suggest that you replace your points earned 

for scope of the plan, and we listed some that could be an impact instead of 

just budget, maybe using environmental remediation, transportation, 

education, safety, workforce, development, housing, and health.  And then we 

gave points to -- if you had a certain amount of those elements you'd get three 

points; some you'd get two points. 

So that's what we would suggest be replaced as opposed to the 

just budget.  We are preparing proposed language which we'll submit at a later 

date. 

The next issue is on the cost of development per square foot.  

Currently, it says you would qualify up to ten points for this item based on 

building cost per square footage relative to the mean cost per square foot for a 

similar development size. 

Our recommendation is that cost should be reflective of local 
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conditions, and while the previous average cost per square foot was 

disconcerting to staff in underwriting, it is the only way for several factors to be 

taken into consideration for applications, and we recommend that it remain as 

it was previously. 

Next is on the undesirable sight features.  Developments within 

a proximity to certain undesirable features are considered uneligible -- the 

feature, such as the junkyards and railroads.  We would recommend that the 

railroad feature be eliminated from this list of ineligible activities, that it should 

not be considered a negative.   

As in previous developments there are many ways in which to 

attenuate noise levels.  Undesirable sight features that have been mitigated 

through US Department of Housing and Urban Development, HUD, should be 

exempt. 

On the undesirable features, 300 feet to a thousand feet as 

required to disclose in preapplication, the issue here is the section is vague.  

We have concern that it will increase challenges for development in those 

areas that can result in an improvement in a community.  We recommend you 

initiate a waiver process and once Board approves, it should not be 

challengeable.   

On tie breakers, this factors in -- right now where the factors 

would define that applications ranking higher in the opportunity index number 

would be first and those located the greatest distance from the nearest 

housing would be second.   

What we would recommend in its place is the ranking based on 



 
 

 
 ON THE RECORD REPORTING 
 (512) 450-0342 

11

the higher opportunity index number should be removed.  If it's not removed, 

then we would recommend that you apply that only to Region 3 and use the 

distance from the nearest housing tax credit assistant development for all 

others.   

And we'd also like them to look at the potential of tax credits 

that are undertaking in phases and maybe look at tie breakers that should 

apply to the completion of a development phase. 

And, lastly, on the Dallas lawsuit, the issue here is to boost 

initiatives for affordable housing development located in areas with good 

schools and low poverty rates.  This reform will allow TDHCA to challenge 

opposition at lost cost housing from neighborhood groups.  

We recommend ruling and reform should only be applied to the 

Dallas area and region and not be implemented statewide and that you could 

use previously approved 2011-2012 QAP for all remaining regions throughout 

the state. 

Thank you. 

MS. YEVICH:  Thank you, Ms. Shepard. 

The next person who's signed up to speak is Walter Moreau.  Is 

Walter ready? 

MR. MOREAU:  I'm Walter Moreau, the director of Foundation 

Communities.  I have a wide-ranging number of comments.  The supportive 

housing definition, we're in favor of not changing that.  I know there is interest 

from some folks to do a special-needs housing, or a service-enriched housing 

definition.   

tmorale2
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We want to make sure that the definition doesn't functionally 

change and therefore create a loophole for regular projects that somehow 

could claim the benefits of the supportive housing definition. 

On the community revitalization plan, I guess we disagree with 

the PHA.  We think that if you're going to give six points to that plan, that 

needs to be a really substantive plan.  The minute you start to weaken that, it 

becomes something that everybody's going to try to go for, try to work their 

city council to pass a plan to get -- it could become essential that you have to 

play that game and create a plan for your area to get your project funded. 

One idea that comes to mind for the public housing authorities, 

but I don't know if this works statutorily, is can they compete in the at-risk set-

aside if they're revitalizing an older property that really is a risk.  I just don't 

know definitionally if that is something you can do because of statutory 

definition of at risk. 

We're very grateful for the outcome yesterday and 

recommendation from staff and board to just not have the experience be a 

part of sponsor characteristics for points this year, given the problems with 

that; however, we're really still challenged by the HUB point. 

We're a nonprofit charity.  Essentially what I have to do is pay a 

HUB to partner with us with goes against all the fund-raising that we do.  So 

we want to stay 100 percent of the general partner so that we can be property 

tax exempt, or 50 percent exempt, which is really important for supportive 

housing.  So I can't let the HUB be part of the general partner. 

We've developed 17 properties.  We've never partnered; we've 
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always been our sole developer.  So giving a HUB 10, or 40, or 80, or 100 

percent of the developer fee doesn't make sense.  We often have to defer a lot 

of our fee to be paid out over time, or even at the end of 15 years we pay it to 

ourselves, but if there's a HUB that's a for-profit, then there's a tax hit.  It's very 

complicated. 

And then, finally, on the cash flow, we don't typically have a lot 

of cash flow and any cash flow we've got, if we keep our debt low, we funnel 

right back into learning centers, case management, substance abuse 

counseling programs; but now to get the HUB point, I've got to divert cash flow 

to pay a for profit.  So you're making us as a nonprofit charity pay a for-profit 

HUB. 

Our recommendation would be that under sponsor 

characteristics you get a point if you're a partner with a HUB and it adds up to 

100 percent, or a nonprofit that adds up to 100 percent, or you're 100 percent 

nonprofit.  New Hope Housing, Covenant Communities, Brownsville CDC, 

Third Ward, Avenue CDC.  We are true nonprofit charitable organizations.   

We don't want to be forced into the box where we've got to give 

up developer fees, cash flow, or even ownership of the deal just to be able to 

compete and have a HUB.  We do contract with HUBs substantially and 

maybe that's another alternative to gain that same point, that if the Board's 

goal is to create incentives to work with HUBs, we can do that, and we do do 

that in meaningful ways. 

I think the final comment -- and it may be not a QAP comment; 

it may be in the threshold rules where for points in the QAP for amenities.  We 
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really believe in green building; we think that's an essential part of the 

affordable housing definition.  Water conservation's extremely important 

across the state.   

Our recommendation is that at least two of the threshold points 

come from the menu of green items that's already there.   

That's it. 

MS. YEVICH:  Thank you, Mr. Moreau. 

The next I have is Michelle Hartman. 

MR. HARTMAN:  Michael Hartman. 

MS. YEVICH:  I'm so sorry. 

Michael Hartman, are you here to speak on the QAP? 

MR. HARTMAN:  Yes. 

MS. YEVICH:  Okay.   

MR. HARTMAN:  Michael Hartman, Tejas Housing Group.  My 

first comment probably is no longer applicable after yesterday but just in case 

that the Board and staff does not decide to take out the two points for the 

Texas experience, there is a conflict between that and the nonprofit set-aside 

in the fact that to qualify for the nonprofit set-aside, the nonprofit has to have 

greater than 50 percent in the GP, and to get the two points for sponsor 

characteristics, the qualifying general partner has to have at least 50 percent, 

which means that somebody who's competing in the nonprofit set-aside would 

not be able to get those two points.   

I don't believe that was the intent when the rule was written, 

and hopefully after yesterday that's no longer applicable.  But in case it still is, 

tmorale2
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I think that's something that needs to be rectified so that the nonprofits can 

compete effectively. 

The second thing that I was asking about was part of the 

preapplication threshold criteria is that we have to put in an community 

revitalization plan that we anticipating using for points -- the way it is written for 

points under community revitalization for rural, you don't really have a plan so 

if there could just be some clarification.   

Are you asking us to put in all the documents that would be 

used to qualify for the points at preapp, or are we putting them in at application 

and it's only the plan that you want to see because in rural you're not going to 

have a plan per se when you submit for the points under community 

revitalization. 

The next thing that I wanted to comment about is I do 

understand under point reductions under item number 1 that we have 

excluded certain items from the -- there is a thing that says that if you ask for 

points and you don't get them that not only do you lose the points but you get 

penalized a point. 

And because we've changed the scoring criteria so much, 

instead of just limiting certain items to be excluded from that, I think we should 

remove the whole thing and see how this works the first year, because it is a 

very substantive change from what was done in prior years, and see how it 

ends up in the end. 

My final comment is not really on the QAP.  It's more on the 

threshold and it echoes what somebody said before.  Under undesirable area 
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features, we talk about undesirable features.  I think we need some better 

clarification on them because -- for instance, a history of significant or 

recurring flooding.  Okay.  What's significant; what is recurring?  I mean, that's 

open to a lot of subjectivity. 

Fire hazards that could impact the fire insurance premiums for 

the proposed development.  I don't know.  I don't know what fire hazards 

exactly we mean there. 

And then under (d), locally known presence of gang activity, 

prostitution, or other significant criminal activity that rises to the level of 

frequent police reports.  I mean, in some cities, frequent police reports might 

be if you have one a month.  In other cities, it might be less than one an hour 

might be considered frequent.   

Again, it's very subjective.  I think it's going to lead to a lot of 

challenges.  And I don't know if we can tighten it up or do we not have this in 

there because it's so subjective, so I'll leave that for another day. 

Thank you. 

MS. YEVICH:  Thank you, Mr. Hartman. 

The next speaker I have is Tim Lang. 

MR. LANG:  Good morning.  My name is Tim Lang.  I'm with 

the Tejas Housing Group and I want to speak on the economically distressed 

areas portion of the QAP.   

I think that some clarification is going to be necessary.  Looking 

at the Texas Water Development Board's web site and their economically 

distressed areas program, I found two distinct and different definitions for what 

tmorale2
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an economically distressed area is.   

One was based on the median income for an area; another one 

had to do with the availability and the financial ability for an area to provide 

water and sewer service.  So I think that some clarification -- if both of those 

definitions will be acceptable or if one or the other.  There should be some 

additional clarification there.   

Also, there were two different areas regarding qualification 

outside of the definition and there are some areas that are available to receive 

assistance through this program and then there are areas that have actually 

received assistance through this program.  And, again, I think that we need to 

determine if it's going to be one, the other, or both that will be acceptable. 

And finally, we should also, I think, implement the time period, 

how far back we're going to go to accept.  Is it within five years, two years, one 

year, current -- whatever time frame the Department decides.  I think that we 

need a little bit of guidance as far as the time frame that's going to be 

acceptable to qualify for those points. 

That's all I have.  Thank you. 

MS. YEVICH:  Thank you, Mr. Lang. 

I have no more witness affirmation forms but I know that there's 

other people that want to speak. 

If you could identify yourself and who you're with.  Thank you. 

MS. SHERRILL:  Good morning.  My name is Deborah Sherrill. 

 I am with the Corpus Christi Housing Authority.  I actually have a few 

comments so bear with me. 

tmorale2
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The most important comment -- or actually, there's two of them 

that I think are pretty important.  The Commitment of Development Funding by 

Unit of General Local Government -- that whole section, I believe, is unfair to 

housing authorities, and the reason why I state this is because in order for a 

housing authority to self-develop, they have to create their own entity.  They 

have to create their partnership or their general partner; therefore, they 

become a related party.   

So how can a housing authority self-develop if the related part 

is not accepted?  So that's my first comment.  That same section also states 

that the funding source also can be a combination of things, and one of the 

items is vouchers.  Well, the vouchers come from the local housing authority 

but yet they can't be the related party to the applicant.  Okay? 

Second comment was a comment that was already made:  Can 

public housing authorities compete in the at-risk set-aside?  That's another 

comment that we'd like to see if possibly someday that can happen. 

And then the third comment that I have is regarding experience 

certificate.  I know back in 2004 when we first started this, the housing 

authority's experience certificate was issued to the housing authority and not 

an individual.  And I'd like to see if we could go back to doing that because the 

housing authorities' CEOs come and go, and if they're the ones who are 

carrying the experience certificate, people like myself, who's not a CEO, who 

does everything in the tax credit world, cannot get an experience certificate 

because I'm not the CEO.   

So that's another issue that I've been kind of questioning for the 
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last couple of years.  So those are really my comments at this time and I thank 

you for your time. 

MS. YEVICH:  Do we have anyone else here?  

(Pause.)   

MS. YEVICH:  Okay.  She'll bring the microphone. 

MS. STEPHENS:  Good morning.  I'm Lisa Stephens and I 

wanted to speak on the sponsor characteristics, particularly the 100 percent 

participation by a HUB, and I'd like to suggest that that participation level first 

be looked at at 75 percent instead of 100 percent.  100 percent is a very steep 

threshold and a bar to hit. 

Alternatively, I'd like to suggest that perhaps that HUB 

participation be allowed to be achieved with multiple HUB entities instead of 

limiting it to one HUB entity.  The intent behind having the HUB is to provide 

experience and capacity-building for HUB entities.  So to limit it to one HUB 

entity with 100 percent is not as meaningful and does not provide as much 

capacity-building as utilizing multiple HUBs within your development. 

And I understand that you don't want 15 HUBs, but perhaps 

limit it to three or four HUBs that could participate in the development and 

therefore qualify under the 100 percent participation.  Thank you. 

MS. YEVICH:  Thank you, Ms. Stephens.   

Are you representing an organization or are you here for 

yourself? 

MS. STEPHENS:  I'm with Sagebrook Development. 

MS. YEVICH:  Okay.  Thank you. 

tmorale2
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Do we have anyone else here to speak on the Qualified 

Allocation Plan? 

(No response.) 

MS. YEVICH:  Okay.  Hearing none, we'll move to the 

Multifamily Housing Revenue Bond Program Rules.  This document 

establishes the 2013 rules for the Multifamily Housing Revenue Bond 

Program.  This program issues tax-exempt and taxable bonds to fund loans to 

nonprofit and for-profit developers. 

Is there anyone here to speak on the Multifamily Housing 

Revenue Bond Rules? 

(No response.)   

MS. YEVICH:  Hearing none, we'll move over to the Uniform 

Multifamily Rules.  TDHCA's governing board approved organizational 

changes on April 12 of this year, of which a key component was the 

consolidation of the multifamily program activities in the Multifamily Finance 

Division to establish consistency and efficiency among all the multifamily 

programs.  This rule establishes the general requirements associated in 

making an award of multifamily development funding. 

The rule provides general information regarding the 

Department's multifamily funding and includes an expanded section on 

definitions, which now includes those definitions that were previously in the 

following rules:  Qualified Allocation Plan, Home Multifamily Program Rule, 

Real Estate Analysis Rule, and Compliance Administration Qualified Contract. 

Is there anyone here to speak on the Uniform Multifamily 
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Rules? 

(Pause.)   

MS. YEVICH:  Thank you.  Mr. Moreau? 

MR. MOREAU:  Walter Moreau with Foundation Communities.  

Correct me if I'm wrong -- I think these rules contain the right of first refusal 

language changes? 

MS. YEVICH:  I am getting an affirmative from the person who 

works in Multifamily, yes. 

MR. MOREAU:  Okay.  I've talked with staff some already 

about a couple of issues.  One, there needs to be some language added that 

makes it absolutely clear that the LURA takes precedence over anything that 

might be contradictory in the rules.   

Every year the LURA language and the way the ROFR, the 

right of first refusal, was written was slightly different.  Some reference the 

minimum sales price; some are for 90 days; some are for two years; some 

reference the fair market value, and there may be situations you can't 

contemplate in the rules where you really have to go back to the plain reading 

in black and white of the LURA.  I think Tom and Kerry both agree that was 

something that they would take a look at. 

The rules also say that if an owner picks a nonprofit to sell at 

whatever the price is and then the nonprofit subsequently can't close, then 

they're released from their right of first refusal to the nonprofit, and I think 

that's a huge loophole.  So a project owner could pick a friendly nonprofit that 

has no chance of closing and then they get released from that. 
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One thought is that there be -- that 90-day period allows 

backup offers so that if there is another nonprofit or two at the same price and 

terms that can close, an owner can't gain the right of first refusal. 

There's not provision -- in some of the ROFRs the property has 

to be sold equal to the minimum purchase price but we're looking at a situation 

now where than minimum sales price may actually be more than the property's 

worth and so there's no provision in the rules.  

I think at that point if there are no offers in 90 days from any 

nonprofit at that price, you've met the requirement of the ROFR and they could 

sell for probably less but it wasn't clear that there was a mechanism for that to 

happen. 

Finally, most of the ROFRs are written so that if there are 

multiple nonprofit offers TDHCA has the right to determine what basis they will 

use to choose which nonprofit gets to buy the property.  The rules are written 

now to basically punt that decision and give it to the project owner and let the 

project owner, in a non-public way, using whatever basis they want.   

I think that's problematic.  I think that any decision on a 

nonprofit should be something that the TDHCA Board is done in public.  It has 

to be done through the transfer process.   

I want to give some more thought and propose some language 

to a fair way that a nonprofit that has a track record, that does services, that 

has a good history -- TDHCA may not want to just defer that entire right to the 

project owner.  That's all.   

And I'll try to -- I'm working on formulating alternative language 
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that could be put into the rules. 

MS. YEVICH:  Certainly.  Thank you, Walter. 

Is there anyone else here to speak on the Uniform Multifamily 

Rules?  And I recognize some of you mentioned that earlier in your QAP and 

that will be incorporated under realized when these are addressed. 

Anyone else here for Uniform Multifamily Rules? 

(No response.) 

MS. YEVICH:  The next item is the Real Estate Analysis Rules 

which this year is actually under the Uniform Multifamily Rules.   

So is there anyone here specifically to speak on the Real 

Estate Analysis Rules? 

MS. YEVICH:  Hearing none, is there anyone else who would 

like to comment at this hearing? 

(No response.) 

MS. YEVICH:  I wanted to remind everybody that all of the 

documents today are out for public comment until October 26.  There's a 

handout up here with information on where you can email additional 

comments to the direct email address that pertains to whichever plan or 

document you're referring to. 

And my name is Elizabeth Yevich.  I'm director of the Housing 

Resource Center and I want to thank everybody for attending.  And with that, 

this meeting is concluded.  Thank you. 

(Whereupon, at 11:00 a.m., the hearing was concluded.) 
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2012 – 2013 QAP Comments 

October 9, 2012 

The following comments to the QAP represent the agreements made 
among four large housing authorities: SAHA, El Paso, Houston and Fort 
Worth.  These comments are being read into the record on their behalf.   

The current draft of the QAP includes several significant changes from the previous plan.  
Those of particular concern to the Public Housing Authorities are as follows: 

• Pre‐Application Requirements; Notification Recipients. 

As proposed, there is a    notification of a Development requirement for projects 
located in an Extra Territorial Jurisdiction (ETJ) of a city to be sent to city officials 
(with districts adjacent to the Development). 

We believe this should not be added as a requirement as the ETJ has no 
jurisdiction over the proposed development area and there is wide variance 
among how the ETJ’s are managed across the state.  Tax Credit developments 
should only be required to fulfill the requirements in their respective ETJ’s, if 
they apply.  To require it as part of the tax credit process creates an unneeded 
burden and requirement on these developments. 

Competitive HTC Selection Criteria and Commitment of Development Funding 
by Unit of General Local Government would exclude Housing Authority 
Allocations.  An application may receive up to thirteen points for a commitment 
of Development funding from the city or county in which the Development is 
proposed to be located.  Housing Authorities are established by resolution of 
the elected officials in each of their communities.  While the boards are 
appointed by the Mayor, they also serve at the pleasure of the Mayor and are, in 
fact, instrumentalities with quasi‐governmental roles.  Because of this,  

 
Replacement  Housing  Factor  Funds,  Public  Housing  Operating  subsidy 
and Section 8 vouchers should qualify as potential sources of funding, 

 

• Competitive HTC Selection Criteria; Community Revitalization Plan.  
Applications may qualify for six points if the Development site is located in an 
area covered by a community revitalization plan and that meets certain criteria 
including the plan being adopted by the municipality or county in which the 
Development is proposed. 
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We request that in lieu of revitalization plans as defined in the proposed QAP, 
that there would be an allowance for: 

• multiple overlapping planning efforts (San Antonio examples: transit 
oriented development plan, Eastside Revitalization, SA2020, Westside 
Revitalization, Inner city Reinvestment/Infill Policy‐ ICRIP and Tax 
Increment Reinvestment Zone ‐ TIRZ) to be recognized as a “Community 
Revitalization Plan” provided at least one of those efforts has been 
adopted by City Council, 

• Projects that are within a broader federal program initative, such as the 
CHOICE Neighborhoods, HOPE VI or Sustainable Communities efforts. 

• Removing points earned for size of budget; small initiatives can be 
transformative if carefully planned and leveraged,  

• Replace with points earned for scope of plan.  Elements of scope are 
listed are: environmental remediation, transportation, education, safety, 
work force development, housing and health.  Projects that address 3 
elements receive 2 points; 5 elements receive 4 points; 7 elements 
receive 6 points. 

We are preparing proposed language which will be submitted at a later 
date for your consideration. 

• Cost of Development per Square Foot.  An application may qualify for up to ten 
points for this item based on the Building Costs per square footage relative to 
the mean cost per square foot for all similar development types.  

 
We Recommend: 
 

o Costs should be reflective of local conditions and, while the previous 
average cost per square foot was disconcerting to staff in underwriting, it 
is only one of several factors to take into consideration for the 
applications.  We recommend that it remain as it was previously.   
 

• Undesirable Site Features.  Developments within proximity to certain 
undesirable features are considered ineligible.  These features are within 300 
feet of junkyards, railroads, heavy industrial uses, sold waste sites and overhead 
high voltage transmission lines.   

 

 



We Recommend: 

 The railroad feature should be eliminated as it should not be considered 
a negative. As in previous developments there are many ways in which to 
attenuate noise levels.  

 Undesirable site features that have been mitigated through the U.S. 
Department of Housing and Urban Development (HUD) should be 
exempted. 

 

• Undesirable Area Features.  Development sites located 301 feet to 1,000 feet of 
“Undesirable Site Features” are required to disclose information on the pre‐
application.  

Issue: Section is vague and will increase challenges for development in these 
areas that result in an improvement to the community, 

We Recommend: 

• Initiate a waiver process and, once Board approves, it should not be 
challengeable. 

 

• Tie Breaker Factors 

Issue: Factors the Department will utilize in the event there are Competitive HTC 
applications that receive the same number of points in any given set‐aside 
category, rural or urban regional allocation, or rural or state collapse. The factors 
that will define the tie‐breaker are: 

• Applications ranking higher on the Opportunity Index number 

• Applications proposed to be located the greatest distance from the 
nearest Housing Tax Credit assisted development. 

We Recommend 

• Ranking based on higher Opportunity Index number should be removed. 

o If not removed, then it should be applied to Dallas (Region 3 only) and 
use distance from nearest Housing Tax Credit assisted development for 
all others. 

• Since many tax credit projects are undertaken in phases, the tie breaker 
should apply to the completion of a development phase. 



 

• Dallas Lawsuit decision  

Issue:  The decision to boost incentives for affordable housing development 
located in areas with good schools and low income poverty rates. The reforms 
will allow TDHCA to challenge opposition to low‐cost housing from 
neighborhood groups. 

We Recommend 

Ruling and reforms should only be applied to the Dallas area/region and not be 
implemented statewide. Use previously approved 2011‐2012 QAP for all of the 
remaining regions throughout the State. 
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October 22, 2012 

Tim Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin , TX 78701 

Re: Comments on Draft Qualified Allocation Plan (QAP) 

Dear Mr. Irvine: 

The San Antonio Housing Authority (SAHA) considers the federal housing tax credit (HTC) 
program one of the most crucial tools in the development of affordable rental housing. In 
September, the Texas Department of Housing and Community Affairs (TDHCA) approved 
a discussion draft of a comprehensive document that will govern all the multifamily 
development activity. This current draft includes several significant changes from the 
previous plan. 

SAHA submits the following comments to the current 2013 QAP draft: 

1. Competitive HTC Selection Criteria and Commitment of Development Funding 
by Unit of General Local Government would exclude Housing Authority 
Allocations. An application may receive up to thirteen points for a commitment of 
development funding from the city or county in which the development is proposed to 
be located. Housing Authorities are established by resolution of the elected officials in 
each of their communities. Specifically, SAHA's Board is appointed by the Mayor; they 
serve at the pleasure of the Mayor and are, in fact, instrumentalities with quasi
governmental roles. Because of this, 

• Replacement Housing Factor Funds, Public Housing Operating subsidy and 
Section 8 vouchers should qualify as potential sources of funding. 

2. Pre-Application Requirements; Notification Recipients. As proposed, there is a 
notification of a Development requirement for projects located in an Extra Territorial 
Jurisdiction (ET J) of a city to be sent to city officials (with districts adjacent to the 
Development) : 

We believe this should not be added as a requirement as the ET J has no jurisdiction 
over the proposed development area and there is wide variance among how the ET J's 
are managed across the state. Tax Credit developments should only be required to 
fulfill the requirements in their respective ETJ's, if they apply. To require it as part of 
the tax credit process creates an unneeded burden and requirement on these 
developments. 

SAN ANTONIO HOUSING AUTHORITY 

818 South Flores Street I San Antonio, Texas 78204 1 210-477-6262 1 www.saha.org 
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3. Competitive HTC Selection Criteria; Community Revitalization Plan. 
Applications may qualify for six points if the Development site is located in an area covered 
by a community revitalization plan and that meets certain criteria including the plan being 

. adopted by the municipality or county in which the Development is proposed. 

We request that in lieu of revitalization plans as defined in the proposed QAP, that there 
would be an allowance for: 

• Multiple overlapping planning efforts to be recognized as a "Community 
Revitalization Plan ," provided at least one of those efforts has been adopted 
by City Council (San Antonio examples: transit oriented development plan, 
Eastside Revitalization , SA2020, Westside Revitalization, Inner city 
Reinvestmentllnfill Policy- ICRIP and Tax Increment Reinvestment Zone -
TIRZ) . 

• Projects that are within a broader federal program initiative, such as the 
CHOICE Neighborhoods, HOPE VI or Sustainable Communities efforts. 

Additionally, we request removing points earned for size of budget, as small initiatives can 
be transformative if carefully planned and leveraged. We recommend replacing with points 
earned for the scope of plan , with scope elements including: environmental remediation, 
transportation, education, safety, work force development, housing and health. Projects 
that address 3 elements receive 2 points; 5 elements receive 4 points; 7 elements receive 
6 points. 

4. Cost of Development per Square Foot. An application may qualify for up to ten 
points for this item based on the Building Costs per square footage relative to the mean 
cost per square foot for all similar development types. We recommend that it remain as it 
was previously. Costs should be reflective of local conditions and, while the previous 
average cost per square foot was disconcerting to staff in underwriting, it is only one of 
several factors to take into consideration for the applications. 

5. Undesirable Site Features. Developments within proximity to certain undesirable 
features are considered ineligible. These features are within 300 feet of junkyards, 
railroads, heavy industrial uses, solid waste sites and overhead high voltage transmission 
lines. We recommend : 

• The railroad feature should be eliminated as it should not be considered a 
negative. As in previous developments there are many ways in which to 
attenuate noise levels. 

• Undesirable site features that have been mitigated through the U.S. 
Department of Housing and Urban Development (HUD) should be exempted. 
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6. Undesirable Area Features. Development sites located 301 feet to 1 ,000 feet of 
"Undesirable Site Features" are required to disclose information on the pre-application. 
This section is vague and will increase challenges for development in these areas that 
result in an improvement to the community. We recommend initiating a waiver process 
and, once Board approves, it should not be challengeable. 

7. Tie Breaker Factors. Factors the Department will utilize in the event there are 
Competitive HTC applications that receive the same number of points in any given set
aside category, rural or urban regional allocation, or rural or state collapse. The factors that 
will define the tie-breaker are: (1) applications ranking higher on the Opportunity Index 
number and (2) applications proposed to be located the greatest distance from the nearest 
Housing Tax Credit assisted development. 

We recommend ranking based on higher Opportunity Index number should be removed. If 
not removed , then it should be applied to Dallas (Region 3 only) and use distance from 
nearest Housing Tax Credit assisted development for all others. Since many tax credit 
projects are undertaken in phases, the tie breaker should apply to the completion of a 
development phase. 

We appreciate your consideration of SAHA's comments, as we continue to provide 
affordable housing that is well integrated into the fabric of neighborhoods and serves as a 
foundation to improve lives and advance resident independence. 

Sin:/2 

Loci~z 
President and CEO 
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Comment (37) 
Morgan Little & John A. Miterko  

Texas Coalition of Veterans Organizations 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 

Comment (38) 
Wayne Pollard, Tarrant County Housing Authority 
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Mary Vela, Alamo Housing Authority 
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Alice Menendez, HK Capital Management 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 
 
 
 
 

Comment (41) 
Ron Kowal, Housing Authority of the City of Austin &  

The Austin Affordable Housing Corporation 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: JEN JOYCE
To: teresa.morales@tdhca.state.tx.us;
Subject: QAP Public Comment
Date: Monday, October 22, 2012 3:44:27 PM

Hi Teresa, here is the comment I referred to earlier.  Would you mind confirming that you received this?  Also, 
as we discussed, for the record, please record this comment as coming from Ron Kowal (signature below), on 
behalf of HACA and AAHC.  Thanks so much! – Jen 

Ms. Morales, 

On behalf of the Housing Authority of the City of Austin (“HACA”) and the Austin Affordable Housing 
Corporation (“AAHC”), I hereby submit the following comments to the draft 2013 Qualified Allocation Plan, 
§11.5(3)(D), regarding the At-Risk Set-Aside.

Pursuant to §11.5(3)(D), the redevelopment of public housing qualifies for At-Risk designation where “no less 
than 25 percent of the proposed Units must be public housing units” in the final project.  While HACA and 
AAHC understands that some of the language in this section regarding the At-Risk set-aside is required by 
statute, we ask that the TDHCA Board use its discretion so that the proposed language is modified to read that, 
“no less than 25 percent of the proposed Units must be public housing units or units assisted by a project-
based rental subsidy agreement with a term of at least 15 years.”

We believe that the 25% benchmark standard is appropriate as written; however, restricting the designation to, 
“public housing units” fails to include units subsidized via a project-based rental assistance contract, which is 
the direction of national housing policy with the U.S. Department of Housing and Urban Development (“HUD”).
Due to financial and budgetary constraints, HUD must identify other funding sources to preserve and improve 
aging properties, as it can no longer continue to subsidize Public Housing Authorities (“PHAs”) at previous 
levels.  Under the current public housing financing model, PHAs cannot access private debt.  Through current 
HUD programs and initiatives, such as the Rental Assistance Demonstration and the Choice Neighborhood 
Initiative, HUD encourages the conversion of existing public housing units to units covered by a long-term, 
project-based rental assistance contract. These new initiatives are based on HUD’s recognition that the lack of 
federal funding will make maintaining the current public housing structure untenable, and that future funding 
must be focused on tenant rental subsidy, and not the funding of public housing authority entities or physical 
assets.  The conversion of the assistance from public housing to project-based rental assistance enables PHAs 
and owners to access private debt and equity to address immediate and long-term capital needs.  At their core, 
these initiatives focus on the preservation and improvement of “at-risk” public housing properties, without 
additional federal subsidy funding.  We believe our proposed language is in line with current HUD policy, and 
the spirit of the At-Risk set-aside when enacted under §2306.  Our proposed language would marry HUD’s
concept of preserving public housing properties by accessing private debt and equity, with TDHCA’s priority of 
preserving at-risk public housing units.

Ron Kowal

Vice-President, Asset Management/Housing Development

Austin Affordable Housing Corporation



A subsidiary of The Housing 
Authority City of Austin

1124 S IH 35, Austin, TX 78704

Office: 512-477-4488 Ext. 2113

Mobile: 512-731-5889

Fax: 512-476-4639

Email: ronk@hacanet.org

Web: www.hacanet.org

"75 years of Empowering 
Families and Fostering 
Community"

P Please consider the environment before printing this e-mail.

CONFIDENTIALITY NOTICE: The information contained in this e-mail and/or attached 
document(s) may contain confidential information that is intended for the addressee
(s). If you are not the intended recipient, you are hereby advised that any 
disclosure, copying, or distribution of this email and its attachments (if any) is 
prohibited. If you received this e-mail in error, please immediately notify the 
sender and delete it from your system.
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David Mark Koogler, Mark-Dana Corporation 
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Donna Rickenbacker, Marque Real Estate Consultants 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 













 
 

Attachment I 
 
 
(3) Commitment of Development Funding by Unit of General Local Government. 
(§2306.6710(b)(1)(E)).  An Application may receive up to thirteen (13) points for a commitment 
of Development funding from the city or county in which the Development is proposed to be 
located. Development funding from instrumentalities of a city or county will not qualify for 
points under this scoring item unless such instrumentalities are first awarding such funds to the 
city or county for their administration or at least 60 percent of the governing board of the 
instrumentality is city council members from the city in which the Development will be located 
(for Developments located in a city) or county commissioners from the county in which the 
Development will be located (for Developments not located in a city). A government 
instrumentality may not be a Related Party to the Applicant. Development funding must be 
provided in the form of a construction and/or permanent loan with an interest rate no higher 
than the Applicable Federal Rate (AFR) and term of at least 5 years, a grant, an in‐kind 
contribution, a contribution which will support the Development, such as vouchers, or 
combination thereof. Funds cannot have been provided to the Unit of General Local 
Government by the Applicant or a Related Party. HOME Investment Partnership Program or 
Community Development Block Grant funds administered by the State of Texas cannot be 
utilized for points under this scoring item. The Applicant must provide evidence in the 
Application that an application or request for the development funds has been submitted in the 
form of an acknowledgement from the applicable city or county. The acknowledgement must 
also state that a decision with regard to the awards of such funding will occur no later than 
August 1. A firm commitment of funds is required by Commitment or the points will be lost 
(except for Applicants electing the point under subparagraph (BC) of this paragraph).  
 
(A) Applications will qualify for points based on the amount of funds at the levels described in 
clauses (i) – (v) of this subparagraph. For the purpose of this calculation, the Department will 
use the population of the Place from which the Development’s Rural or Urban Area designation 
is derived. For developments located outside a census designated place, the Department will 
use the population of the nearest place. 
 
(i) twelve (12Ten (10) points for a commitment by a Unit of General Local Government of the 
lesser of the population of the Place multiplied by a factor of 0.15 in funding per Low Income 
Unit and $15,000 in funding per Low Income Unit; 
 
(ii) eleven (11Nine (9) points for a commitment by a Unit of General Local Government of the 
lesser of the population of the Place multiplied by a factor of 0.10 in funding per Low Income 
Unit and $10,000 in funding per Low Income Unit; 
 



(iii) ten (10eight (8) points for a commitment by a Unit of General Local Government of the 
lesser of population of the Place multiplied by a factor of 0.05 in funding per Low Income Unit 
and $5,000 in funding per Low Income Unit; 
 
(iv) nine (9seven (7) points for a commitment by a Unit of General Local Government of the 
lesser of the population of the Place multiplied by a factor of 0.025 in funding per Low Income 
Unit and $1,000 in funding per Low Income Unit; or 
 
(v) eight (8six (6) points for a commitment by a Unit of General Local Government of the lesser 
of the 
population of the Place multiplied by a factor of 0.01 in funding per Low Income Unit and $500 
in funding per Low Income Unit. 
 
(B(B) Two (2) points may be added to the points in subparagraph (A) of this paragraph if at least 
10% of the total Development funding is derived from non‐HOME Investment Partnership 
Program or Community Development Block Grant funds. 
 
(C) One (1) point may be added to the points in subparagraph (A) of this paragraph if the 
Applicant provides a firm commitment for funds in the form of a resolution from the Unit of 
General Local Government in the Application. 



 
Attachment II 

 
(6) Community Revitalization Plan. 
 

(A) For Developments located in an Urban Area of Region 3.  
 

 (i) An Application may qualify to receive up to six (6) points if the proposed Development is located in an area 
covered by a community revitalization plan and that meets the criteria described in subclauses (I) – (VII) of 
this clause: 

 
 (I) The community revitalization plan must have been adopted by the municipality or county in  which 
the Development is proposed to be located. 
 
 (II) The adopting municipality or county must have performed, in a process providing for public  input, an 
assessment of the factors in need of being addressed as a part of such community revitalization plan. Factors to 
be considered may include: 
 

(‐a‐) adverse environmental conditions, natural or manmade, that are material in nature and are 
inconsistent with the general quality of life in typical average income neighborhoods. By way of example, 
such conditions might include significant and recurring flooding, presence of hazardous waste sites or 
ongoing localized emissions not under appropriate remediation, nearby heavy industrial uses, or uses 
presenting significant safety or noise concerns such as major thoroughfares, nearby active railways (other 
than commuter trains), or landing strips; significant and widespread (e.g., not localized to a small number 
of businesses or other buildings) rodent or vermin infestation acknowledged to present health risks 
requiring a concerted effort; or fire hazards; 

(‐b‐) presence of blighted structures; 

(‐c‐) presence of inadequate transportation; 

(‐d‐) lack of accessibility to and/or presence of inadequate health care facilities, law enforcement and fire 
fighting facilities, social and recreational facilities, and other public facilities comparable to those typically 
found in neighborhoods containing comparable but unassisted housing; 

(‐e‐) the presence of significant crime; 

(‐f‐) the presence, condition, and performance of public education; or 

(‐g‐) the presence of local business providing employment opportunities; 

(‐h‐) any other factors that the municipality or county has targeted and committed 
resources to address within a defined area. 

(III) A municipality is not required to identify and address all of the factors identified in clause (i) of this 
subparagraph, but it must set forth in its plan those factors that it has identified and determined it will address. 

(IV) The adopting municipality or county must have based its plan on the findings of the foregoing assessment 
and must have afforded the public an opportunity to provide input and comment on the proposed plan and the 
factors that it would address. To the extent that issues identified require coordination with other authorities, 
jurisdictions, or the like, such as school boards or hospitals, the adopting municipality should include 
coordination with such bodies in its plan and, to the extent feasible, secure their cooperation. 

 
(V) The adopted plan, taken as a whole, must be a plan that can reasonably be expected to revitalize the 
community and address in a substantive and meaningful way the material factors identified. The adopted plan 



must specifically address how the providing of affordable rental housing fits into the overall plan and is a 
necessary component thereof. 
  
(VI) The adopted plan must describe the planned sources and uses of funds to accomplish its purposes. 

 
(VII) To be eligible for points under this item, the community revitalization plan must already be in place as of 
the Pre‐Application Final Delivery Date pursuant to §11.2 of this chapter evidenced by a certification that: 

(‐a‐) the plan was duly adopted with the required public comment processes followed; 

(‐b‐) the funding and activity under the plan has already commenced; and  

(‐c‐) the adopting municipality or county has no reason to believe that the overall funding for the full and 
timely implementation of the plan will be unavailable. 

(ii) Points will be awarded based on: 

(I) Applications will receive six (6) points will be awarded if the proposed Development covered by the 
community revitalization plan hasis located in a total budgetQualified Census Tract; or projected economic 
value of $6,000,000 or greater; 

(II) Applications will receive fourFour (4) points ifwill be awarded if the proposed Development covered by 
the community revitalization plan hasis not located in a total budget or projected economic value of at 
$4,000,000; orQualified Census Tract. 

(III) Applications will receive two (2) points if the community revitalization plan has a total budget or 
projected economic value of at least $2,000,000.  

(iii) At the time of the tax credit award the site and neighborhood of any Development must conform to the 
Department’s rules regarding unacceptable sites. 

(iv) It is recognized that municipalities and counties will need to devote time and effort to adopt a concerted 
revitalization plan that complies with the requirements of this scoring item.  Therefore, for purposes of the 
2013 Application Round only, the Department’s Board may, in a public meeting, determine whether a 
revitalization plan substantively and meaningfully satisfies a revitalization effort, notwithstanding one or more 
of the factors in this subparagraph not having been satisfied. Such pre‐clearance shall be prompted by a 
request from the Applicant pursuant to the waiver provisions in §10.207 of this title (relating to Waiver of 
Rules for Applications). 

 
 (B) For Developments located in Urban Areas outside of Region 3. 
 
 (i) An Application may qualify for up to six (6) points for meeting the criteria under subparagraph (A) 
of this paragraph (with the exception of being located in Region 3); or 
 
 (ii) An Application will qualify for six (6) points if the city or county has an existing plan for 
Community Development Block Grant – Disaster Relief Program (CDBG‐DR) or Community Development Block 
Grant or HOME Investment Partnership Entitlement (CDBG or HOME Entitlement) funds that includes and meets 
the requirements of subclauses (I) – (V) of this clause.  In order to qualify for points, the Development Site must 
be located in the targeta targeted area defined in the plan, and the Application must have a commitment of 
CDBG‐DRthe applicable funds and receive a HUD Site and Neighborhood Clearance with HUD review and approval 
of such clearancefrom the municipality or county: 
 
 (I) the plan defines specific target areas for redevelopment ofthat includes housing that do not 
encompass the entire jurisdiction; 
 
 (II) the plan affirmatively addresses Fair Housing; 



 
 (III) the plan is subject to administration in a manner consistent with the findings of an Analysis of 
Impediments approved or accepted by HUD within the last three (3) calendar years; 
 
 (IV (III) the plan is in place prior to the Pre‐Application Final Delivery Date; and 
 
 (V) the plan (in its entirety) and a letter from a local governmental official with specific knowledge 
and oversight of implementing the plan are included in the pre‐application. 

 

 



 
 
 
 
 
 
 
 
 
 

Comment (45) 
Eric Johnson 

 State Representative District 100 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 

Comment (46) 
Bill Fisher, Sonoma Housing Advisors, LLC 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Cameron Dorsey
To: Teresa Morales; 
Subject: FW: QAP comments for the public comment period
Date: Monday, October 22, 2012 8:26:12 AM

From: Bill Fisher [mailto:bill.fisher@sonomaadvisors.com]
Sent: Sunday, October 21, 2012 2:29 PM 
To: cameron.dorsey@tdhca.state.tx.us 
Cc: jean.latsha@tdhca.state.tx.us 
Subject: QAP comments for the public comment period

1.       11.7 B 1 (I) and 11.9.6. A  Community Revitalization plans in pre app 
and full application:  The revitalization plans you suggest are not allowed 
and should not be allowed under the approved remediation order in the ICP 
case. The Judge specifically left this out of his order (rejection of Frazier 
intervention) and stated his reasons why he left it out.  For region 3, it will 
simply cause HTC to go to areas that created the fair housing issues raised in 
the case in lieu of them going to a more appropriate and impactful 
development in an opportunity area. This whole approach seems to be 
designed to give the credits to Frazier Court, which is clearly not agreed to in 
the remediation order and his fully served by HTC developments in that 
area. Those types of developments are not responsive to the needs of the 
community for affordable housing in HOA’s (high opportunity areas). It is 
just projects like Frazier Court that work as 4% tax exempt bond transactions 
because they have subsidy and are in a boost area already. With community 
funds and low cost land and private contributions and funds from grants and 
other non-profit resources all help further these developments in the 4% 
round not the 9% round. I predict you will double up your problem with non-
concentration by allowing 9% credit to some of these development site while 
addition 4% deal get done South of the Trinity River anyway.  With the 
involvement of the federal court here we can no longer gamble with our fair 
housing compliance, particularly in region 3. What is the plan if the Judge 
does not allow it when he rules on the appeal you filed with him?  Bad 
policy for the 9% round; good policy for the 4% projects.

2.       11.9.2  Sponsor Characteristics: HUD ownership must be protected 



and rewarded as you suggest in the current version of the QAP. I fully 
support any and all preferences for sponsors with TEXAS experience. We 
get tons of HOME COOKING in other states. To be compliant here, all a 
newer out of state developer needs is to partner with an experienced Texas 
developer, likely a not for profit, so they get all these points anyway. It 
prevents hit and run development from out of state companies. It is also in 
the interest of Texans to have local or experienced folks to rely upon for 
compliance with our rules.

3.       4. Opportunity index: The register left out a Not I think here in the 
first paragraph. “..but the elementary school can NOT have a below 
acceptable rating”. The NOT may be in your document. 

4.       6. Under served criteria: As was discussed in comments to the Board, 
we have to have a proximity to the Colonias not the Colonias today to make 
this meaningful.  I support a 1mile radius from a Colonia designated area. 

5.       d (1) B QCP: Technical assistance should specifically allow a referral 
of the community group by a developer to a pro bono legal source who can 
help insure they comply with the QAP requirements to insure their 
comments are scored and meaningful.  Lone star legal aid or any other pro 
bono legal source where they do not get paid by the developer or affiliates 
and they do not also represent anyone on the development team should be 
encouraged and specifically articulated in this section of the QAP. 

6.       For the record, the combination of No neighborhood organization 
points with 4 points for Input other than QCP, exclusively when there is not 
organization equaling the standard points for the QCP from an established 
community organization is not compliant with the Statue and constitutes a 
work around of the requirement of the enabling legislation. It cannot 
combined score anywhere above the highest available score not mandated by 
the legislative waterfall of descending scoring criteria.  See request for AG 
opinion by Rene O.. 

7.       3 Commitment of Development funding by UGLG: The HOME funds 
administered by TDHCA for NON Pj’s are our HOME funds.  They serve 
our non PJ areas of the State. You, TDHCA, are the closes unit of local 



government to which these areas qualify for HOME funds. Those are non PJ 
HOME resources and MUST count as they  have for 10 years as funding 
under this criteria. To count Brownsville HOME and not Cameron Counties 
non PJ HOME funds as a commitment here cuts out large areas of many 
regions without good cause. It is bad policy as proposed. Our NON PJ 
HOME must count for points like anyone’s HOME investment money. Your 
policy reason is you want to use more TDHCA HOME in bond deals but 
they only work for the investors in Dallas, Houston, Austin and San Antonio 
MSA areas where the rents are high enough to support the reduction in 
equity in a 4% transaction. To focus the HOME funds in just these large 
MSA’s is bad policy and not consistent with entire service region approach 
mandated by the legislator when allocating HOME resources. HFC’s are a 
primary resource for funding affordable housing in many communities 
around the State. They have developed resources over the years in their 
HFC’s to further fair housing and affordable housing in their jurisdictions. 
Funds from HFC’s must count for this purpose without further political 
requirements.

8.       3. Same as 7 above: Interest rates related to AFR are impractical and 
we will be taking not adding resources to leverage 9% HTC. I suggest the 
interest rate be allowed to float or be fixed and the benchmark be Prime 
minus 1% as an acceptable below market interest rate benchmark. I further 
suggest that there is no difference to projections permanent capital stack 
from either 3 or 5 year loans. For many HFC’s loan, which also must count 
for a contribution from the UGLG, and that a term of 3 years is more 
workable in the practical timeline of a HTC development. The permanent 
capital stack has to be in place for the long term stability of the development 
well before 5 years. So the 3 year timeline minimum is best. You could 
consider in the future awarding points related to the length of time the 
funding is in place. Rewarding permanent 15-17 year capital stacks over 
shorter terms like 3-5 years. HFC’s are a primary resource for funding 
affordable housing in many communities around the State. They have 
developed resources over the years in their HFC’s to further fair housing and 
affordable housing in their jurisdictions. Their funds must count for this 
purpose without further political requirements. 

9.       11.9.6 A: Bad policy and not consistent with the remediation order. 
Use this approach once you get approval from the Court, not before. I 



support county CDBG DR funding in a plan as worthy but we cannot dictate 
what they ache in their plans. If the community is putting resources 
compliant with the HUD and GLO contract requirements that is all that 
should be needed to score these points. You must have these funds in hand at 
commitment notice deadline or you lose these points and the pre applications 
points. We are dictating their plan requirements too late in the CDBG DR 
processes to hold them to your criteria. These are long delayed funds and we 
need more not less flexibility to leverage them in these transactions. I ask 
you to strike B (ii) (I) and (V). Do long as the funds are timely committed 
and come through the GOC, HUD and GLO approved contract we should 
get all these points.

10.    e (2) Cost of development per SF:  I support the cost per SF rule you 
propose so long as we do not underwrite them to low cost levels. If marshal 
and swift underwriting says $80 per SF and the applicant tried to get by with 
$75 per SF we cannot allow that deal to go forward. I am supporting the 5% 
of the underwriters estimate for this determination. So if you go low on 
construction costs you can jeopardize your allocation. Costs have gone up in 
Texas by at least 10% in the last year due to the current boom in market MF. 
Do not fund or reward un-realistically low costs. 

11.   7  Development Size points for $500K or less credit request for at least 
50 HTC units: Good policy, consider giving this more weight, say an 
additional 5 points not 1 point. Please increase this to 5 points in the final 
version of the QAP. We will get a lot more projects built and lot more 
housing done with this approach. Try it; you will like it. 

Comments from you board book review sheet, October 9, 2012:

1.       Stop deviating from the RAF and keep them capped at the regions max 
award. 150% robs credits from other regions. We should try a year or two 
just staying with the 100% rules.

2.       CDBG DR, 30% boost is good.



3.       Leave HUB and  TX Experience per my comments #2 above

4.       HOA or Opportunity Index is fine as proposed

5.       Colonia’s underserve at 2500-5280 feet is good policy and makes 
practical sense.

6.       Cost per SF:  you are good with my comments on kicking out too low 
cost deals in underwriting, see #10 above

7.       Leveraging: PHA using their own sources for extra points is not good 
policy. Keep your proposed policy. You must allow full points for TDHCA 
HOME funds in a qualifying NON PJ. Bad policy to do otherwise, see #9 
above.

8.       Development size should count on the HTC units not total units so I 
support the change to 50 units of HTC. Reward this and the $500K request 
or lower cap with 5 not 1 point. 

9.       As discussed in the board meeting on the 9th. If you make a good faith 
attempt and have good reason to believe you meet the criteria for the points 
at pre application or application you should not be penalized. But if you took 
points you clearly did not qualify for and hoped TDHCA missed it them a 
deduction seems like a reasonable deterrent to this application practice. If 
that is how it will be applied I support the current version. 

I know staff is trying hard to turn a ship that needs to be turned for a lot of 
reasons. But we must encourage and score good practices. Equally we 
should discourage and not count for points bad practices or policies, current 
or past. 

Please incorporate the proposed changes into the final board approval draft 
for the November 2012 meeting. 

So it on the record, The Board is not using good policy by not allowing for 
forward commitments at all. For next year, we should allow this up to a % of 



each year’s cap, say 15% and establish criteria for them being done for 
specific reasons or circumstances. One circumstance or criteria we can use is 
comply with the fair housing act, which has not been our strength in the past.

If these comments need to be sent to someone specific in the department to 
be considered please let me know or just forward them to the right person. 

Thank you

Bill

James R. (Bill) Fisher
Sonoma Housing Advisors, LLC
5430 LBJ Freeway, Suite 1200
Dallas, TX 75240
972-663-9368 Office
972-663-9301 Fax
214-608-7201  Cell
Bfisher8@airmail.net
Bill.Fisher@sonomaadvisors.com



 
 
 
 
 
 
 
 
 
 
 

Comment (47) 
Stuart Shaw, Bonner Carrington 
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Chapter 10 – Uniform Multifamily Rules Comments (see attached pages for 
direct reference in rules published by the Department) 
 
- 10.101 a 2 - Mandatory Site Characteristics - The department needs to expand to a 2 
mile radius for Urban and 3 miles for Rural.   
 
Please remove this requirement for Bond projects especially if the TDHCA is not the 
issuer. Let the local issuer, lenders and investors decide whether or not the market has 
amenities that are close by that could serve the community. There exist plenty of good 
bond project locations between urban and rural areas for instance, that would not 
qualify but are commercially and residential satisfactory or good sites. 
 
The Department should allow multiple points for multiple amenities that fall into the 
same category. If there are multiple amenities near by that fall into the same category 
they are still amenities and therefore multiple points should be allowed.   
 
Please add additional options or a mechanism for the Applicant to request approval for 
amenities that are not on the list. 
 
- 10.101 a 3 - Please add an option for sound mitigation. Also add an option to address 
proximity to junk yards by measuring from the nearest residential building to the junk 
yard to allow for places where, for example, an entry could be within 300 feet of a junk 
yard, but the residential buildings are much farther away. The junk yard provision 
needs to be added because there could revitalization areas that have junk yards 
present. Another option to measuring the distance from the junk yard mitigation 
methods could be used (fences, landscaping, etc). 
 
- 10.101 a 4 - Please remove this requirement or provide a better definition to the 
features that would render a site undesirable. There is too much subjectivity, especially 
in item D, and this should be removed. Almost any site could have a situation where 
this rule could be applied without further definition. After weighing options we believe 
this item should be removed from all other regions except Region 3. In region 3 please 
provide concise definition or method of determining how this item would be applied and 
how to mitigate features that may be considered negative. This is contradictory for 
revitalization areas as well. 
 
- 10.101 b 6 B - Unit Amenities - reduce requirements for bond deals to 6 points or 
provide more options to arrive at the 7 points. 



 
- 10. 101 b 7 Tenant Supportive Services - Add "or other services as may be approved 
by the Department." 
 
- 10.204 (4) - Create a clear policy on how to request a verification for Urban or Rural. 
 
- 10.208 Public Notification Template - 
Remove the word low-income and replace with "low-income to moderate-income." This 
is basic marketing and honesty. 
 
This needs to be changed because most communities have a negative reaction to the 
word low-income. The people that live in many HTC communities fall into the 
moderate-income range and we need to accurately portray that in the notifications that 
are sent out. 
 
 
Chapter 11 – Qualified Allocation Plan Comments (see attached pages for 
direct reference in rules published by the Department) 
 
- 11.4 4 b - Maximum Request Limit - Please increase the award amount per application 
to $2,000,000. In order for communities to be sustainable, over long periods of time, 
developers need to be able to develop larger communities. It's quality not quantity of 
communities and larger communities are more effective to manage. 
 
- 11.7 1 - Tie-breaker one favors General Population. We recommend ranking 
application by Median Household income and award based on highest Median 
Household Income. In this scenario there would never be a need for the second tie-
breaker. Ranking by MHI gives all applications an equal opportunity to compete. 
 
- 11.8 b 1 I - Pre-App Submission - please move the requirement for submission of the 
revitalization plan to the full application deadline date for the 2013 round to give 
municipalities time to comply with the current requirements for a revitalization zone. 
 
- 11.8 b 2 B i and ii Sponsor Characteristics - Please clarify the rule. Do these two items 
together mean that an Applicant can receive 3 points for having 5 existing tax credit 
developments or at least 3 existing tax credit developments? 
 
 



- 11.8 b 4 - We recommend that there should be additional categories for points. For 
example, add a category that would allow any Development that does not serve 
General Population (elderly or supportive) in the top two quartiles of MHI that have an 
exemplary or recognized elementary school (4 points). As it stands right now the points 
awarded for the second quartile for non General Population communities is not 
equitable. 
 
- 11.9 c 6 - Underserved Area - Instead of saying never on items C & D change the time 
limit to not having an award in the last 5 years. 
 
Also, allow for two points for any Target Population instead of favoring General. 
 
- 11.9 d 1 C Points for QCP - remove the two bonus points for groups that previously 
opposed a transaction. If this point item is kept the effect could cause the program 
problems in the future. There is an opportunity for developers to encourage groups to 
oppose competitors' applications so that they may reapply in the area of opposition the 
next year. 
 
This rule encourages opposition and frankly our industry does not need to encourage 
local groups to oppose applications. In order to accommodate the requirements of the 
Remedial Plan please limit the bonus scoring to Region 3 only. 
 
- 11.9 d 3 Commitment of Development Funding by UGLG - Please allow TDHCA HOME 
funds to count towards this item. Otherwise it unfairly penalizes Developments in Non-
PJs or do not allow HOME funds to count towards this item from any jurisdiction. 
 
- 11.9 e 2 Cost Per Square Foot - Please return to the method used in the 2012 QAP. 
This is too big of a variable for developers considering how much money and time goes 
into an application. Really the new norm will be applications that center around the $80 
PSF which encourages a race the bottom in terms of quality of units built. 
 
- 11.9 e 5 Leveraging of Private, State and Federal Resources - Please increase item ii 
to 10% and item 3 to 11%. The very nature of this scoring item is going to force 
developers to underwrite more debt. The Department should be encouraging long term 
viability and not encourage Applicants to pursue riskier Developments. 
 
- 11.10 5 - Please remove the ability to challenge this item. This is too subjective and 
open to frivolous challenges. 



Chapter 12 - Multifamily Housing Revenue Bond Rules  Comments (see 
attached pages for direct reference in rules published by the Department) 
 
- 12.5 7 - Pre-Application Threshold Requirements - Please remove this as a 
requirement for bond deals or, at the very least, increase the area two 2 miles for 
Urban and 3 Miles for Rural. 



                 

               

             
 

       
 

       
       

               
       

   
         

         
           

       
   

       

                   
       

           
                 

   
     

  

 

 

     

 

    

 

 

 

   

     
  

 

 

 

 

Subchapter B – Site and Development Requirements and Restrictions 

§10.101. Site and Development Requirements and Restrictions. 

(a) Site Requirements and Restrictions.  The  purpose  of this  section  is  to  identify  specific restrictions
related to a Development Site seeking multifamily funding or assistance from the Department.   

(1) Floodplain.   New Construction  or Reconstruction  Developments  located within  the  one‐hundred
(100)  year  floodplain  as  identified  by  the  Federal  Emergency  Management  Agency  (FEMA) Flood
Insurance Rate Maps must develop the site so that all finished ground floor elevations are at least one 
foot above the floodplain and parking and drive areas are no lower than six inches below the floodplain, 
subject to more stringent local requirements. If no FEMA Flood Insurance Rate Maps are available for 
the proposed Development Site, flood zone documentation must be provided from the local government 
with jurisdiction  identifying the  one‐hundred  (100)  year  floodplain.  Rehabilitation  (excluding 
Reconstruction)  Developments  with existing and  ongoing  federal funding  assistance from  the U.S. 
Department of Housing and Urban Development (HUD) or U.S. Department of Agriculture (USDA) are 
exempt from  this  requirement.  However,  where existing and  ongoing  federal  assistance is  not 
applicable  such  Rehabilitation  (excluding  Reconstruction)  Developments  will  be  allowed  in  the  one‐
hundred (100) year floodplain provided the Unit of General Local Government has undertaken and can 
substantiate sufficient mitigation efforts and such documentation is submitted in the Application or the
existing structures  meet the requirements  that are applicable  for New Construction or Reconstruction
Developments. 

(2) Mandatory Site Characteristics.  Developments  Sites  must  be  located  within  a  one  mile  radius  
(two‐mile radius for Developments located in a Rural Area) of at least six (6) services. Only one service 
of  each  type  listed  in  subparagraphs  (A)  ‐ (R)  of  this  paragraph  will  count  towards the  number  of 
services  required.    A map  must  be  included  identifying  the  Development  Site  and  the  location  of  the
services by name. All services must exist or,  if under construction, must be under active construction,
post pad (e.g. framing the structure) by the date the Application is submitted: 

(A) full service grocery store;  

(B) pharmacy;

(C) convenience store/mini‐market;

(D) department or retail merchandise store;

(E) bank/credit union;

(F) restaurant (including fast food);

(G) indoor public recreation facilities, such as civic cent

(H) outdoor public recreation facilities such as par k

ers, community centers, and libraries; 

d swimming pools; s, golf courses, an

(I) medical offices (physician, dentistry, optometry) or hospital/medical clinic; 

(J) public schools (only eligible for Developments that are not Qualified Elderly Developments);

(K) senior center; 

(L) religious institutions;

(M)  day  care services  (must  be  licensed  ‐ only  eligible  for  Developments  that  are  not  Qualified
Elderly Developments);

(N) post office;

(O) city hall; 

(P) county courthouse; 

(Q) fire station; or 

Summary of Comments on Uniform Multifamily 
Rules (Board approved Draft) (PDF)
Page: 15

Author: ccbump Subject: Highlight Date: 10/21/12 9:09:04 PM 
10.101 a 2 - Mandatory Site Characteristics - The department needs to expand to a 2 mile radius for Urban and 3 
miles for Rural. 
 
Please remove this requirement for Bond projects especially if the TDHCA is not the issuer.  Let the local issuer, 
lenders and investors decide whether or not the market has amenities that are close by that could serve the 
community.  There exist plenty of good bond project locations between urban and rural areas for instance, that would 
not qualify but are commercially and residential satisfactory or good sites.   
 
The Department should allow multiple points for multiple amenities that fall into the same category.  If there are 
multiple amenities near by that fall into the same category they are still amenities and therefore multiple points should 
be allowed.   
 
Please add additional options or a mechanism for the Applicant to request approval for amenities that are not on the 
list.
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(R) police station. 

(3) Undesirable Site Features.  Development Sites  with the  undesirable  features  identified  in
subparagraphs  (A)  ‐ (G)  of this  paragraph  will  be  considered  ineligible. Rehabilitation  (excluding
Reconstruction)  Developments  with ongoing  and  existing  federal  assistance  from  HUD or USDA  are
exempt.  For  purposes  of  this  requirement,  the  term  'adjacent' means  sharing a boundary  with  the
Development Site. The distances are to be measured from the nearest boundary of the Development Site
to  the  boundary of  the  undesirable  feature. If  Department staff  identifies what  it believes  would
constitute  an undesirable  site  feature not  listed  in  this  paragraph,  staff may  request  a determination
from the Board as to whether such feature is unacceptable.

(A) Developments located adjacent to or within 300 feet of junkyards;

(B)  Developments located adjacent to or  within  300  feet of  active  railroad  tracks,  unless  the
Applicant provides  evidence that the  city/community  has  adopted a  Railroad Quiet Zone  or the
railroad in question is commuter or light rail;

(C)  Developments located  adjacent to  or  within  300  feet of heavy  industrial  uses  such as
manufacturing plants, refinery blast zones, etc.;

(D) Developments located adjacent to or within 300 feet of a solid waste or sanitary landfills;

(E)  Developments  in which  the  buildings  are  located within  the  easement  of  any  overhead hi h
voltage  transmission  line or  inside the engineered  fall  distance of any  support  structure  for  hi

g
gh

voltage transmission lines, radio antennae, satellite towers, etc.  This does not apply to local service
electric lines and poles;

(F) Developments  in which the buildings are located within the accident zones or clear zones  for
commercial or military airports; or

(G)  Developments located  adjacent to or  within  300  feet of a sexually‐oriented  business. For
purposes of  this paragraph,  a  sexually‐oriented  business  shall  be  defined  as  stated  in  Local
Government Code, §243.002. 

(4) Undesirable Area Features.  If the Development Site is  located between 301 feet – 1,000  feet of
any of  the undesirable area  features in subparagraphs (A) –  (D) of this paragraph  then  the Applicant
must disclose the presence of such feature to the Department. The standard to be applied in making a
determination under this paragraph is whether the undesirable area feature is of a nature that would
not be typical  in a neighborhood that  would  qualify  under the  Opportunity  Index  pursuant to
§11.9(c)(4) of this title (relating  to Competitive HTC selection Criteria).  For a  Housing  Tax  Credit
Application  the  Applicant is  required  to disclose  the  presence  of such  feature at  the time the pre‐
application  (as  applicable)  is submitted  to  the Department  so  as  to expedite  the  review of such
information. For all other types of Applications, and  for those Housing  Tax Credit Applicants who did
not submit a pre‐application,  the Applicant is required to disclose the presence of such  feature at the
time the Application is submitted to the Department. Disclosure of such features affords the Applicant
the  opportunity  to  obtain pre‐clearance of a particular  Site from  the  Department in  accordance with
§10.207  of this  chapter  (relating to  Waiver  of Rules  for  Applications).  Non‐disclosure of  such
information  may  result  in  the Department’s  withholding  or  denial  of  pre‐clearance.  Denial  or
withholding of pre‐clearance deems the Site ineligible and is grounds for termination of the Application.
Should  Department staff withhold  or deny  pre‐clearance, Applicants may  appeal  the  decision  to  the
Board  pursuant to  §10.902  of this  chapter  (relating to  Appeals  Process.  (§2306.0321;  §2306.6715)).
Should  the  Board uphold staff’s decision or  initially  withhold or  deny  pre‐clearance,  the  resulting
determination of site  ineligibility and termination of  the Application cannot be appealed. The Board’s
decision cannot be appealed.

(A) A history of significant or recurring flooding;

(B) Significant presence of blighted structures;

(C) Fire hazards that could impact the fire insurance premiums for the proposed Development; or 
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10.101 a 4 - Please remove this requirement or provide a better definition to the features that would render a site 
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have a situation where this rule could be applied without further definition.  After weighing options we believe this item 
should be removed from all other regions except Region 3.  In region 3 please provide concise definition or method of 
determining how this item would be applied and how to mitigate features that may be considered negative.  This is 
contradictory for revitalization areas as well. 

 



     
 

   
           

 

           
               

   

 

         
               
   

       
 

  

  

  

  

  

         
         

             
       

                 
           

         
           

       
             
   

 

   

   

     
         
  

         
  

     

Rehabilitation,  etc.)  as  provided  in  the most  recent  version  of the  Enterprise  Green 
Communities Criteria found at http://www.greencommunitiesonline.org.  

(III) LEED (4 points).  The Development must incorporate, at a minimum, all of the applicable 
criteria  necessary  to  obtain  a  LEED  Certification,  regardless  of  the rating level achieved  (i.e.
Certified, Silver, Gold or Platinum). 

(IV)  National  Green  Building  Standard  (NAHB  Green)  (4  points).   The  Development  must
incorporate,  at a minimum, all  of the  applicable  criteria necessary  to  obtain  a  NAHB  Green  
Certification, regardless of the rating level achieved (i.e. Bronze, Silver, Gold, or Emerald). 

(6) Unit Requirements.

(A) Unit Sizes. Developments proposing New Construction or Reconstruction will be  required  to 
meet  the  minimum  sizes  of  Units  as  provided  in  clauses  (i)  ‐ (v)  of this  subparagraph.  These 
minimum  requirements  are not  associated with  any  selection  criteria.  Developments  proposing 
Rehabilitation (excluding Reconstruction) or Supportive Housing Developments will not be subject 
to the requirements of this subparagraph.

(i) five hundred (500) square feet for an Efficiency Unit;

(ii) six hundred (600) square feet for a one Bedroom Unit;

(iii) eight hundred (800) square feet for a two Bedroom Unit;

(iv) one thousand (1,000) square feet for a three Bedroom Unit; and

(v) one thousand, two‐hundred (1,200) square feet for a four Bedroom Unit;

(B) Unit Amenities. Housing Tax Credit Applications may select amenities  for scoring under  this
section but must maintain the points associated with those amenities  by maintaining the amenity
selected or  providing substitute amenities with  equal or  higher  point  values.  Tax  Exempt  Bond
Developments must  include  enough amenities  to  meet a minimum of  (7 points). Applications not 
funded with  Housing  Tax  Credits  (e.g.  HOME Program)  must  include enough amenities  to meet a 
minimum of (4 points).  The amenity shall be for every Unit at no extra  charge  to the  tenant. The
points selected at Application and corresponding list of amenities will be required to be identified
in the LURA, and the points selected at Application must be maintained throughout the Compliance
Period.  Applications  involving  scattered  site Developments must  have  a  specific  amenity  located
within each Unit to count for points. Rehabilitation Developments will start with a base score of (3
points) and Supportive Housing Developments will start with a base score of (5 points).

(i) Covered entries (0.5 point); 

(ii) Nine foot ceilings in living room and all bedrooms (at minimum) (0.5 point); 

(iii) Microwave ovens (0.5 point);

(iv) Self‐cleaning or continuous cleaning ovens (0.5 point);

(v) Refrigerator with icemaker (0.5 point);  

(vi)  Storage  room or  closet,  of  approximately  9  square feet  or  greater,  separate from and in
addition to bedroom, entryway or linen closets and which does not need to be in the Unit but 
must be on the property site (0.5 point); 

(vii)  Laundry  equipment (washers  and  dryers)  for  each  individual  Unit including a front
loading washer and dryer in required UFAS compliant Units (1.5 points);

(viii) Thirty (30) year shingle or metal roofing (0.5 point);

(ix) Covered patios or covered balconies (0.5 point);

(x) Covered parking (including garages) of at least one covered space per Unit (1 point); 
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(xi) 100 percent masonry on exterior (1.5 points) (Applicants may not select this item if clause 
(xii) of this subparagraph is selected);  

(xii) Greater  than 75 percent masonry on exterior (0.5 point) (Applicants may not select  this
item if clause (xi) of this subparagraph is selected); 

(xiii) R‐15 Walls / R‐30 Ceilings (rating of wall/ceiling system) (1.5 points); 

(xiv) 14 SEER HVAC (or greater) or evaporative coolers in dry climates for New Construction, 
Adaptive Reuse, and Reconstruction or radiant barrier in the attic for Rehabilitation (excluding 
Reconstruction) (1.5 points); 

(xv) High Speed Internet service to all Units (1 point).

(7) Tenant Supportive Services.  The supportive services include those listed in subparagraphs (A) – 
(T)  of this paragraph.  Tax  Exempt Bond  Developments  must  select  a  minimum  of  (8  points);
Applications not  funded with  Housing  Tax  Credits  (e.g.  HOME  Program  or  other  Direct  Loans) must 
include  enough amenities  to  meet a minimum of  (4 points).  The  points selected and complete list of
supportive services will be included in the LURA and the timeframe by which services are offered must
be  in  accordance  with  §10.614  of  this  chapter  (relating  to  Monitoring  for  Social  Services) and
maintained throughout the Compliance Period.  The Owner may change, from time to time, the services 
offered; however,  the overall points as selected at Application must  remain the same. No  fees  may be
charged  to  the  tenants  for  any  of  the  services  and  there  must  be  adequate  space  for  the  intended
services.  Services must be provided on‐site or transportation to those off‐site services identified on the
list must be provided. The same service may not be used for more than one scoring item. 

(A)  joint use  library center, as evidenced by a written agreement with  the  local school district  (2 
points);

(B) weekday  character  building  program (shall  include at  least  on  a monthly  basis  a  curriculum  
based  character  building  presentation  on relevant  topics,  for  example  teen  dating violence,  drug 
prevention, teambuilding, internet dangers, stranger danger, etc. (2 points); 

(C) daily transportation such as bus passes, cab vouchers, specialized van on‐site (4 points); 

(D) Food pantry/common household  items accessible  to residents at  least on  a monthly basis  (1 
point);

(E) GED preparation classes (shall include an instructor providing on‐site coursework and exam) (1
point);

(F) English as a second language classes (shall include an instructor providing on‐site coursework
and exam) (1 point); 

(G)  quarterly  financial  planning courses (i.e.  homebuyer  education,  credit  counseling,  investing 
advice,  retirement  plans,  etc.). Courses must  be  offered through  an  on‐site  instructor;  a  CD‐Rom  
course is not acceptable (1 point);

(H) annual health fair (1 point); 

(I) quarterly health and nutritional courses (1 point);

(J) organized team sports programs or youth programs offered by the Development (1 point);

(K)  scholastic tutoring  (shall  include  weekday  homework help  or other  focus  on  academics)  (3
points);

(L) Notary Public Services during regular business hours (§2306.6710(b)(3)) (1 point);

(M) weekly exercise classes (2 points);

(N)  twice monthly  arts,  crafts  and  other recreational activities  such as  Book Clubs  and  creative 
writing classes (2 points); 

(O) annual income tax preparation (offered by an income tax prep service) (1 point); 
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Add "or other services as may be approved by the Department."
 



       
 

             
   

 

   

 
 

       

         

       

 

            

           
         

                 
   

         
       

 
           

                 
             

     
   

     
   

             
       

 

                     
     

               
                   
           

               
       

                     
   

                     
       

             
 

       
               

    

(3) Contents of Notification.  The notification must  include,  at a minimum,  all  information described  in
subparagraphs (A) – (F) of this paragraph:

(A) the Applicant's name, address, individual contact name and phone number;

(B) the Development name, address, city and county;

(C) a statement indicating the program(s) to which the Applicant is applying with the Texas Department
of Housing and Community Affairs;

(D)  whether  the  Development proposes  New  Construction,  Reconstruction, Adaptive Reuse or
Rehabilitation;

(E)  the type of  Development  being  proposed (single family  homes, duplex,  apartments,  townhomes,
high

(F) the to

‐rise etc.); and

tal number of Units proposed and total number of low‐income Units proposed. 

§10.204. Required Documentation for Application Submission.

The  purpose  of this  section  is  to  identify  the  documentation  that  is required  at the time  of Application
submission  unless  specifically  indicated  or  otherwise  required by  Department rule. If  any  of the
documentation indicated below is not resolved, clarified or corrected to the satisfaction of the Department
through  either original  Application  submission  or  the Administrative  Deficiency  process,  the  Application
will be terminated.  Unless stated otherwise, all documentation identified in this section must not be dated
more than six (6) months prior to the close of the Application Acceptance Period or the date of Application
submission  as  applicable  to  the  program.  The  Application may  include  documentation  or  verification  of
compliance with any requirements related to the eligibility of an Applicant, Application, Development Site,
or Development. 

(1) Certification of Development Owner.  This form, included  in §10.208  of this  chapter  (relating  to
Forms and Templates), must be  executed by  the  Development  Owner and  addresses  the  specific
requirements associated with  the Development. The Person  executing the  certification  is  responsible  for
ensuring  all  individuals  referenced  therein  are  in compliance with  the  certification.  Applicants  are
encouraged  to read  the  certification  carefully  as  it contains certain  construction  and  Development
specifications that each Development must meet. 

(2) Certification of Principal.  This  form,  included  in  §10.208 of this  chapter,  must be  executed  by all
Principals and identifies the various criteria relating to eligibility requirements associated with multifamily
funding from the Department. 

(3) Architect Certification Form. This form, included in §10.208 of this chapter, must be executed by the
Development engineer, an accredited architect or Department‐approved Third Party accessibility specialist.
(§2306.6722 and §2306.6730)

(4) Designation as Rural or Urban. Each  Application  must identify  whether  the  Development  Site is
located in  an Urban Area  or Rural Area  of a Uniform  State  Service  Region.  The  Department shall make
available a list of places meeting the requirements of Texas Government Code, §2306.004(28‐a)(A) and (B)
for designation as a Rural Area and those that are an Urban Area in the Site Demographics Characteristics
Report. Notwithstanding the foregoing, an Applicant proposing a Development in a place listed as urban by
the Department  may  be designated as located in  a  Rural  Area if the  municipality has less  than 50,000
persons, as reflected in Site Demographics and Characteristics Report, and a letter or other documentation
rom USDA is  submitted in the Application that  indicates the Site is located  in an area eligible for fundingf
from  USDA  in  accordance with Texas  Government  Code,  §2306.004(28‐a)(C).  For  any  Development not
located within the boundaries of a municipality, the applicable designation is that of the closest municipality
or place.

(5) Experience Requirement.  Evidence  that meets  the  criteria  as  stated  in  subparagraph  (A)  of  this
paragraph must be provided  in  the Application. Experience of multiple parties may not be aggregated to
meet this requirement. 
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Public Notifications Template 

[To be used as a template  for meeting the  requirements of §11.8(b)(2)(B) of the Qualified Allocation Plan,
§12.5  of  the Multifamily Housing Revenue Bond  Rules  as  certified  the Certification of Notifications  at Pre‐
Application and §10.203(2), as certified in the Certification of Notifications at Application.] 

[Date]
 
[Appropriate Individual/entity pursuant to §§11.8(b)(2)(B)(i) through (viii) and 10.203(2)(A)
 
through (H) of the Multifamily General Rules]
 
[Address]
 
[City, State, Zip]
 

Dear [xxxxxx], 


[Applicant Name] is making an application for [Name all TDHCA Programs the application  is  for] with the
Texas  Department  of  Housing  and  Community  Affairs  for  the  [Development name, address, city, and 
county]. This [New Construction/Reconstruction/Adaptive Reuse or Rehabilitation]  is  an  [apartment, 
single family, townhome, high rise, duplex, scattered site, etc.] community comprised of approximately
[#] units of which [% of total] will be for low‐income tenants. 

There  will  be a public  hearing  to receive  public  comment on  the proposed  development.  Information 
regarding  the date,  time,  and  location  of  that  hearing will  be disseminated at  least  30  days prior  to  the 
hearing date on the Department’s website. 

Sincerely, 

[Representative of the Applicant Name]
 
[Title]
 
[Name, Address, email, fax and telephone number if not on letterhead]
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Remove the word low-income and replace with "low-income to moderate-income."  This is basic marketing and 
honesty.    
 
This needs to be changed because most communities have a negative reaction to the word low-income.  The people 
that live in many HTC communities fall into the moderate-income range and we need to accurately portray that in the 
notifications that are sent out.
 



       
 

           
   

     
  

   
   

           
   

   
                 
                   
 

 

             
       

           
         

     
         

         
       

 

             

       
   

         
                 

         
 

 

       
 

             
   

         
         

   
                   
             

             
           

 

(G) that the Governing Body of the appropriate municipality or county where the Development is to be
located has by vote specifically allowed the construction of a new Development located within one linear
mile or less from a Development described under paragraph (1)(A) of this subsection. An acceptable, but
not required, form of resolution may be obtained in the Multifamily Programs Procedures Manual.

(3)  Where  a specific  source  of funding  is  referenced  in  paragraph  (2)(A)  ‐ (D)  of  this  subsection,  a
commitment or resolution documenting a commitment of the funds must be provided in the Application or
prior to the Resolutions Delivery Date (for Tax Exempt Bond Developments the resolution must be submitted
no later than 14 days prior to the Board meeting where the tax credits will be considered).

(d)  Limitations  on  Developments  in  Certain  Census  Tracts.  An  Application  that  proposes  the New
Construction or Adaptive Reuse of a Development proposed to be located in a census tract that has more than
30 percent Housing Tax Credit Units per  total households as established  by the U.S.  Census Bureau for  the
most recent Decennial Census shall be considered ineligible unless:

(1) the Development is in a Place whose population is less than 100,000; or

(2)  the Governing Body of  the appropriate municipality or county containing  the Development has by vote
specifically  allowed  the  construction of  the new Development  and  submits  to the Department a  resolution
referencing this rule.

(e)  Additional Phase.  Applications  proposing  an  additional  phase  of an existing  tax  credit Development
serving the same Target Population, or Applications proposing Developments that are adjacent to an existing
tax  credit  Development serving the  same  Target  Population,  or  Applications  that  are propos ng  a
Development serving the same Target Population on a contiguous site to another Application awarded 

i
in the

same  program  year,  shall  be  considered  ineligible  unless  the  other  Developments  or  phase(s)  of  the
Development have been completed and have maintained occupancy of at least 90 percent for a minimum six
(6) month period as reflected in the submitted rent roll. 

§11.4. Tax Credit Request and Award Limits.

(a)  Credit Amount (Competitive HTC Only).  (§2306.6711(b))  The  Board  may  not  allocate  to an  Applicant,
Developer, Affiliate or Guarantor (unless the Guarantor is also the General Contractor, and is not a Principal of
the Applicant, Developer or Affiliate of  the Development Owner)  Housing Tax Credits  in an amount greater
than $3 million in a single Application Round.  All entities that share a Principal are Affiliates.  For purposes of
determining the  $3 million limitation,  a Person  is  not  deemed  to  be  an  Applicant, Developer,  Affiliate  or
Guarantor solely because i

(1) raises or provides equity

t: 

;

(2) provides “qualified commercial financing;”

(3)  is  a Qualified  Nonprofit Organization  or  other  not‐for‐profit entity  that is  providing  solely  loan  funds,
grant funds or social services; or

(4) receives fees as a Development Consultant or Developer that do not exceed 10 percent of the Developer
Fee (or 20 percent for Qualified Nonprofit Developments) to be paid or $150,000, whichever is greater.

(b)  Maximum Request  Limit  (Competitive HTC  Only). For  any  given  Development, an  Applicant  may  not
request more than 150 percent of the credit amount available in the sub‐region based on estimates released
by the Department on December 1, or $1,500,000, whichever is less, or $2,000,000 for Applications under the
At‐Risk Set‐Aside. The Department will consider the amount in the Funding Request of the pre‐application
and  Application  to be  the amount of Housing Tax  Credits  requested  and will  automatically  reduce  the
Applicant’s request  to  the maximum allowable under this subsection  if  exceeded.  Regardless  of  the  credit
amount requested or any subsequent changes to the request made by staff, the Board may not award to any
individual Development more than $2 million in a single Application Round. (§2306.6711(b)) 
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Please increase the award amount per application to $2,000,000.  In order for communities to be sustainable, over 
long periods of time, developers need to be able to develop larger communities.  It's quality not quantity of 
communitiesi and larger communities are more effective to manage.  
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(F)  Contingent  Qualified  Nonprofit  Set‐Aside  Step  (Step  6).  If  an  insufficient number of Applications 
participating in  the  Nonprofit Set‐Aside are  selected  after  implementing the  criteria described  in 
subparagraphs  (A)  –  (F)  of  this  paragraph  to meet the  requirements  of  the 10 percent Nonprofit  Set‐
Aside, action must be taken to modify the criteria described in subparagraphs (A) – (F) of this paragraph
to ensure the set‐aside requirements are met. Therefore, the criteria described in subparagraphs (C) – (F) 
of  this paragraph  will  be  repeated  after  selection  of  the  highest scoring  Application(s)  under  the 
Nonprofit Set‐Aside  statewide  are  selected  to  meet  the  minimum  requirements of  the  Nonprofit  Set‐
Aside. This  step may cause some  lower  scoring  Applications  in  a  sub‐region to be selected  instead of a
higher scoring Application not participating in the Nonprofit Set‐Aside.

(4) Waiting List. The Applications that do not receive an award by July 31 and remain active and eligible will
be recommended for placement on the waiting list. Applications on the waiting list are selected for an award
when the remaining balance of tax credits is sufficient to award the next Application on the waiting list. The
waiting list is  not static.  The  allocation process will  be  used in  determining the Application  to  award.  For 
example, if credits are returned, those credits will first be made available in the set‐aside or sub‐region from 
which  they  were  originally  awarded.  This  means  that  the  first Application  on  the  waiting  list  is  in  part 
contingent on the nature of the credits that became available for award. (§2306.6710(a) ‐ (f); §2306.111) 

§11.7. Tie Breaker Factors. In  the  event  there  are  Competitive HTC Applications  that  receive  the  same 
number of points  in  any given  set‐aside category,  rural  regional  allocation or urban  regional  allocation, or 
rural or state collapse, the Department will utilize the factors in this section, in the order they are presented,
to determine which  Development will  receive  preference  in  consideration  for  an  award.   The  tie  breaker  
factors are not intended to specifically address a tie between equally underserved sub‐regions in the rural or
statewide collapse. 

(1)  Applications  ranking  higher  on  the  Opportunity  Index  under  §11.9(c)(4)  of this  chapter  (relating  to 
Competitive HTC Selection Criteria) as compared to another Application with the same score. 

(2) Applications proposed to be  located the greatest distance from the nearest Housing Tax Credit assisted
Development. 

§11.8. PreApplication Requirements (Competitive HTC Only).

(a) General Submission Requirements.  The pre‐application process allows Applicants interested in pursuing 
an Application to assess potential competition across the thirteen (13) state service regions, sub‐regions and 
set‐asides.  Based on an understanding of the potential competition they can make a more informed decision 
whether  they wish  to proceed  to  prepare  and  submit  an Application.  A  complete pre‐application  is  a pre‐
application that meets all of the Department's criteria, as outlined  in subsections (a)  and  (b) of  this section,
with  all  required  information  and  exhibits  provided  pursuant  to  the  Multifamily  Programs  Procedures  
Manual.

(1) The pre‐application must be  submitted,  along with  the  required pre‐application  fee  as described  in
§10.901 of this chapter (relating to Fee Schedule), no later than the Pre‐application Final Delivery Date as 
identified in §11.2 of this chapter (relating to Program Calendar for Competitive Housing Tax Credits).  If
such pre‐application and corresponding fee are not submitted on or before this deadline the Applicant will
be deemed to have not

(2)  The  pre‐application  s

 made a pre‐application.

f  one  (1)  CD‐R  containing  a  PD d  Excel  copy  to  thehall  consist  o F  copy  an
Department in the form of a single file and individually bookmarked as presented in the order as required 
in the Multifamily Programs Procedures Manual.

(3) Only one pre‐application may be submitted by an Applicant for each Development Site.  

(4) Department review at this stage is limited, and not all issues of eligibility and threshold are reviewed
or addressed at pre‐application. Acceptance by staff of a pre‐application does not ensure that an Applicant
satisfies all Application eligibility, threshold or documentation requirements. While the pre‐application is
more  limited  in  scope  than an  Application,  pre‐applications  are  subject  to  the  same  limitations,
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restrictions,  or  causes for disqualification or  termination as a  full Application,  and pre‐applications will
thus  be subject to  the  same consequences  for  violation,  including  but  not  limited  to loss  of points  and
termination of

tion Threshold Criteria.  Pursuant to Texas Government Code, §2306.6704(c) pre‐applications(b) Pre‐Applica 

the pre‐application. 

will be rejected unless they meet the threshold criteria described in paragraphs (1) and (2) of this subsection:

(1) Submission of the competitive HTC pre‐application in the form prescribed by the Department which
identifies at a minimum:

(A)  Site Control  meeting  the  requirements of §10.204(9)  of this  title  (relating  to Required
Documentation for Application Submission);

(B) Funding request;

(C) Target Population;

(D) Requested set‐asides (At‐Risk, USDA, Nonprofit, and/or Rural);

(E) Total Number of Units proposed;

(F) Census tract number in which the Development Site is located;

(G) Expected score for each of the scoring items identified in the pre‐application materials;

(H) All issues requiring waivers necessary for the filing of an eligible Application; and

(I) Any community revitalization plan the Applicant anticipates using for points under §11.9(d)(6) of
this chapter (relating to Competitive HTC Selection Criteria).

(2)  Evidence  in  the  form of a  certification  provided in  the  pre‐application,  that all  of the  notifications
required under this paragraph have been made. (§2306.6704)

(A)  Neighborhood  Organization  Requests.  The  Applicant must  request  a  list of Neighborhoo
Organizations on  record with  the  county  and  state  whose  boundaries  include  the  propose

d
d

Development Site:

(i) No later than the Pre‐application Neighborhood Organization Request Date identified in §11.2
of this chapter,  the  Applicant must  e‐mail,  fax or mail  with registered  receipt a completed
Neighborhood Organization Request letter as provided in the pre‐application to the local elected
official,  as applicable,  based  on  where  the  Development is  proposed  to  be  located.  If  the
Development is located in an area that has district based locally elected officials, or both at‐large
and district based locally elected officials, the request must be made to the city council member
or county commissioner representing that district; if the Development is located in an area that
has only at‐large local elected officials, the request must be made to the mayor or judge
for  the jurisdiction.  If  the Development  is not  located within a city or  it’s ETJ,  the

county
county  local

elected official must be contacted. In the event that  local elected officials refer the Applicant to
another source, the Applicant must request Neighborhood Organizations from that source in the
same format;

(ii) The Applicant must list in the pre‐application all Neighborhood Organizations on record with
the county or state whose boundaries include the proposed Development Site as provided by the
local elected officials,  or that the  Applicant has  knowledge  of (regardless  of  whether  the
organization is on record with the county or state) as of the date of pre‐application submission.

(B) Notification Reci ients. No later than the date the pre‐application is submitted, notification must
be sent to all of the

p
persons or entities prescribed in clauses (i) – (viii) of this subparagraph whose

jurisdiction  or boundaries  include  the  Development  Site.  Developments  located  in  an  Extra
Territorial Jurisdiction  (ETJ)  of a city  are  required  to  notify both city and county  officials. The
notifications may be  sent by  e‐mail,  fax  or mail  with registered  return  receipt  or  similar  tracking
mechanism in the format required in the Pre‐application Notification Template provided in the pre‐
application.  The  Applicant is  encouraged to  retain proof of delivery  in  the  event the Department
requires proof of notification. Acceptable evidence of such delivery is demonstrated by signed receipt
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(1)  Size and Quality of the Units.  (§2306.6710(b)(1)(D);  §42(m)(1)(C)(iii)) An Application may qualify
for up to fourteen (14) points under subparagraphs (A) and (B) of this paragraph.

(A) Unit Sizes (7 points). The Development must meet the minimum requirements identified in this
subpara raph to qualify for points. Points for this item will be automatically granted for Applications
involvin

g
g Rehabilitation (excluding Reconstruction), for Developments receiving funding from USDA,

or for  Supportive Housing Developments  without  meeting these  square  footage  minimums only  if
requested in the Self Scoring Form.

(i) five‐hundred‐fifty (550) square feet for an Efficiency Unit;

(ii) six‐hundred‐fifty (650) square feet for a one Bedroom Unit;

(iii) eight‐hundred‐fifty (850) square feet for a two Bedroom Unit;

(iv) one‐thousand‐fifty (1,050) square feet for a three Bedroom Unit; and

(v) one‐thousand, two‐hundred‐fifty (1,250) square feet for a four Bedroom Unit.

(B)  Unit Features  (7  points).  Applications  in  which  Developments  provide  specific  amenity  and
quality features in every Unit at no extra charge to the tenant will be awarded points based on the
point structure  provided  in  §10.101(b)(6)(B)  of this  title  (relating  to  Site and  Development
Requirements and Restrictions) and as certified to in the Application.  The amenities will be required
to be  identified  in  the LURA. Rehabilitation Developments will  start with  a  base score of  three  (3)
points and Supportive Housing Developments will start with a base score of five (5) points.

(2)  Sponsor Characteristics.  §42(m)(1)(C)(iv)  (2).  An Application may qualify  to  receive points  under
subparagraph (A) or (B) of this paragraph.

(A)  An  Application may  qualify  to  receive  up  to  one  (1)  point  provided  the  ownership  structure
meets one of the requirements described in clauses (i) – (iii) of this subparagraph:

(i) A Person with at least 50 percent ownership interest in the General Partner also owns at least
50 percent interest in the General Partners of at least three (3) existing tax credit developments
n Texas, none of which are in Material Noncompliance. The IRS Form(s) 8609 must have beeni
issued  for  each of  the  properties used for  points under this paragraph  and  each must  have a
Uniform  Physical  Condition Standard (UPCS)  score  of at  least  85 based  on  their  most recent
inspection.

(ii)  The  ownership  structure  of the Development Owner includes a joint venture  between  an
experienced  Developer  and  an inexperienced  owner.  In  order  to  qualify  for this point,  the
inexperienced party must be unable to obtain an Experience Certificate under §10.204(5) of this
title  (relating  to Required  Documentation  for  Application  Submission).  In  addition,  the
experienced Owner must own at least 30 percent interest in the General Partner and also own at
least 50 percent  interest in  the General  Partner  of at least  three  (3)  existing tax  credit
developments  in Texas,  none of  which are  in Material  Non‐Compliance. The  IRS Form(s) 8609
must have been issued for each of the properties used for points under this subparagraph and
each must have a UPCS score of at least 85 based on their most recent inspection.

(iii)  A HUB  as  certified  by  the  Texas Comptroller  of  Public  Accounts  has  at least 51  percent
ownership  interest  in  the General  Partner,  materially  participates in  the  Development and
operation  of the Development throughout the  Compliance  Period,  and will  receive  at  least  20
percent of the cash flow from operations and at least 10 percent of the developer fee.

(B) An Application may qualify  to receive up  to  three (3) points provided the ownership structure
meets some combination of the requirements described in clauses (i) – (iii) of this subparagraph:

(i) A Person with at least 50 percent ownership interest in the General Partner also owns at least
50 percent interest in the General Partners of at least three (3) existing tax credit developments
n Texas, none of which are in Material Noncompliance. The IRS Form(s) 8609 must have beeni
issued for  each of  the  properties used  for  points under this  paragraph,  and  each must  have a 
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provided on‐site or transportation to those off‐site services identified on the list must be provided. The
same service may not

(4)  Opportunity  Index.

be used for more than one scoring item.

If the  proposed  Development Site  is  located  within a census  tract  that  has  a
poverty rate below 15 percent for Individuals (or 35 percent for Developments in Regions 11 and 13), an
Application may qualify  to receive up to seven (7) points upon meeting the additional requirements  in
subparagraphs (A) – (E) of this paragraph. The Department will base poverty rate on data from the most
recent 5‐year American Community Survey as available on November 15. Developments located in Rural
Areas  are  exempt from  meeting the  elementary  school  and  poverty rate  factors  under  each of
subparagraphs (A) – (E) of this paragraph, but the elementary schools in which tenants may attend can
have a rating below acceptable in order to qualify for points.  An elementary school attendance zone for
the Development Site does not include schools with district‐wide possibility of enrollment or no defined
attendance zones, sometimes known as magnet schools.  However, districts with district‐wide enrollment
and  only  one elementary school  are  acceptable.  The  applicable  school  rating will  be  the  2011
accountability rating assigned by the Texas Education Agency. School ratings will be determined by the
sc oo  number, so that in the case where a new school is formed or named or consolidated with another
sc
h
hoo
l
l but is considered to have the same number that rating will be used. A school that has never been

rated by the Texas Education Agency will use the district rating. If a school is configured to serve grades
that do  not  align  with  the Texas  Education Agency’s  conventions for  defining  elementary schools
(typically grades K‐5 or K‐6), the school will be considered to have the lower of the ratings of the schools
that would be combined to meet those conventions.

(A) Development targets the general population; income in the census tract is in the top quartile of
median  household  income for the  county  or MSA as  applicable  and  the  elementary school  is
exemplary or recognized (7 points);

(B) Development targets the general population; income in the census tract is in the top two quartiles
of  median household  income  for  the  county  or  MSA as  applicable  and  the  elementary  school  is
exemplary or recognized (5 points);

(C) Any Development, regardless of population served is located in a census tract with income in the
top quartile of median household  income for  the county or MSA as applicable and  the  elementary
school is exemplary or recognized (5 points);

(D) Any Development, regardless of population served is located in a census tract with income in the
top quartile of median household income for the county or MSA as applicable (3 points); or

(E) Any Development, regardless of population served is located in a census tract with income in the
top two quartiles of median household income for the county or MSA as applicable (1 point).

(5)  Educational  Excellence.  An  Application  may  qualify  to receive  up to  three (3) points for a
Development  Site located  within the attendance zone of  a  public  school with  an academic  rating of
recognized  or exemplary  (or  comparable  rating) by  the  Texas  Education  Agency,  as  described  in
subparagraphs (A) and (B) of this paragraph. An attendance zone does not include schools with district‐
wide  possibility  of  enrollment  or no defined  attendance  zones, sometimes  known  as  magnet  schools.
However,  districts with  district‐wide  enrollment and  only  one  elementary,  middle  or  high  school  (as
applicable) are acceptable.  The applicable school rating will be the 2011 accountability rating assigned
by the Texas Education Agency.  School ratings will be determined by the school number, so that in the
case where a new school  is formed or named or consolidated with another school but  is considered to
have the same number that rating will be used. A school that has never been rated by the Texas Education
Agency  will use the district  rating.  If a school  is configured to serve grades that do not align with  the
Texas  Education  Agency’s  conventions  for  defining elementary  schools  (typically  grades  K‐5  or  K‐6),
middle schools (typically grades 6‐8 or 7‐8) and high schools (typically grades 9‐12), the school will be
considered  to have  the  lower  of  the ratings  of  the schools  that  would  be combined  to meet  those
conventions.  In determining the ratings for all three levels of schools, ratings for all grades K‐12 must be
included, meaning that  two  or more  schools’  ratings may  be combined.  For  example,  in  the  case of an
elementary  school  which  serves  grades  K‐4  and  an intermediate  school  that  serves  grades 5‐6,  the
elementary school rating will be the lower of those two schools’ ratings. Also, in the case of a 9th grade 
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center and a high school that serves grades 10‐12, the high school rating will be considered the lower of 
those two schools’ ratings.

(A) Development is within the attendance zone of an elementary school, a middle school and a high
school with an academic rating of recognized or exemplary (3 points); or 

(B) Development is within the attendance zone of an elementary school and either a middle school or
high school with an academic rating of recognized or exemplary (1 point).

(6)  Underserved  Area. (§§2306.6725(b)(2);  2306.127,  42(m)(1)(C)(ii))  An  Application may  qualify  to 
receive up to two (2) points for proposed Developments located in one of the areas in subparagraphs (A)
–  (D)  of  this  paragraph.  Points  will  be  awarded  based  on  the  Development’s  Target Population  as 
identified in subparagraph (E) or (F) of this paragraph. 

(A) A Colonia;

(B) An Economically Distressed Area;

(C)  A  municipality,  or if  outside  of the  boundaries  of  any  municipality,  a  county  that has never
received a competitive tax credit allocation or a 4 percent non‐competitive tax credit allocation; or 

(D) For Rural Areas only, a census tract that has never received a competitive tax credit allocation or 
a 4 percent non‐competitive tax credit allocation serving the same Target Population. 

(E) General or Supportive Housing Developments (2 points); or 

(F) Qualified Elderly Developments (1 point).

(7)  Tenant Populations with  Special  Housing Needs.  (§42(m)(1)(C)(v))  An  Application may  qualify  to 
receive up to two (2) points for Developments  in which at  least 5 percent of  the  Units are set aside for
Persons with Special Needs. For purposes of this scoring item, Persons  with Special Needs  is defined as  
persons  with alcohol  and/or  drug addictions,  Colonia  residents, Persons  with  Disabilities,  victims  of
domestic  violence,  persons with HIV/AIDS,  homeless populations and  migrant  farm  workers. 
Throughout the  Compliance  Period, unless  otherwise  permitted  by  the  Department,  the  Development
Owner  agrees to  affirmatively  market Units to  Persons  with Special Needs. In addition, the Department 
will  require a minimum  twelve‐month period during which Units must  either  be  occupied by Persons 
with Special Needs or held vacant. After the twelve‐month period, the Development Owner will no longer
be required to hold Units vacant for households with special needs, but will  be required  to continue  to
affirmatively market Units to household with special needs.

(d) Criteria promoting community support and engagement. 

(1)  Quantifiable  Community Participation.  (§2306.6710(b)(1)(B);  §2306.6725(a)(2))  An  Application 
may qualify for up to sixteen (16) points for written statements from a Neighborhood Organization.  The
Neighborhood Organization must be on record with the Department or county in which the Development
Site is located and whose boundaries contain the Development Site, and which has been in existence no 
later than the Pre‐Application Final Delivery Date. The written statement must meet the requirements in
subparagraph (A) of this paragraph. 

(A) Statement Requirements.

(i) the Neighborhood Organization’s name, a written description and map of  the  organization’s
boundaries, signatures and contact information (phone, email and mailing address) for at  least
two individual members with authority to sign on behalf of the organization;

(ii) certification that the boundaries of the Neighborhood Organization contain the Development 
Site and that the Neighborhood Organization meets the definition pursuant to Texas Government 
Code, §2306.004(23‐a) and includes at least two separate residential households; and

(iii)  an  explicit expression  of support,  opposition,  or  neutrality.  Any  expression  of  opposition  
must be accompanied  with  at least  one reason forming  the basis of that  opposition.  A 
Neighborhood Organization is encouraged to be prepared to provide additional information with 
regard to opposition. 
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11.9 c 6 - Underserved Area - Instead of saying never on items C & D change the time limit to not having an award in 
the last 5 years. 
 
Also, allow for two points for any Target Population instead of favoring General.  
 



       
 

       
               

         
 

 

       

   

 
     

               

             
     

 

         
           

               
 

   
           

             
 

 

     
           

             
 

     
 

   

   

     
             

     
                   

   
   
                   

 

       
             

                     
               

         
 

(B)  Technical Assistance.  For  purposes of  this  section,  if  there is  no  Neighborhood  Organization
already on record, the Applicant, Development Owner, or Developer is allowed to provide technical
assistance in the creation of and/or placing on record of a Neighborhood Organization provided that
no Neighborhood Organization exists.

(i) Technical assistance is limited to:

(I)  the  use  of a facsimile,  copy  machine/copying,  email  and  accommodations at  public
meetings; and

(II) assistance in completing the QCP Neighborhood Information Packet, providing boundary
maps and assisting in the Administrative Deficiency process;

(ii) No person required to be listed in accordance with §2306.6707 may participate in any way in
the deliberations of a Neighborhood Organization of the Development to which the Application
requiring their  listing relates.  This does  not preclude their ability  to present information and
respond to questions at a duly held meeting where such matter is considered;

(iii) For non‐Identity of Interest Applications the seller or their agents could be a member of t e
oo Organization  if the seller  will  maintain  primary  residence  within  t

h
heNe

Ne
i
i
g
g
hb
hb
orh
orhoo

d
d Organizations boundaries.

(C) Point Values for Quantifiable Community Participation.  An Application may receive points based
on the values in clauses (i) – (vi) of this subparagraph.  Points will not be cumulated.  Where more
than  one  written  statement  is received  for an Application, the averaged weight  of all  statements
received in accordance with this subparagraph will be assessed and awarded.

(i) sixteen (16) points for explicit support from a Neighborhood Organization that, during at least
one  of the  three  prior  Application Rounds, provided  a  written  statement,  that qualified as
Quantifiable Community Participation, opposing any Competitive Housing Tax Credit Application
and whose boundaries remain unchanged;

(ii) fourteen (14) points for explicitly stated support from a Neighborhood Organization;

(iii) twelve (12) points for explicit neutrality from a Neighborhood Organization that, during at
least one of the three prior Application Rounds, provided a written statement, that qualified as
Quantifiable Community Participation, opposing any Competitive Housing Tax Credit Application
and whose boundaries remain unchanged;

(iv) ten (10) points for statements of neutrality from a Neighborhood Organization or statements
not meeting  all  the  explicit requirements  of this  section,  or  an  existing  Neighborhood
Organization provides no statement of eith

(v) ten (10) points for areas where no Neig

er support, opposition or neutrality;

hborhood Organization is in existence; or

(vi) zero (0) points for statements of opposition meeting the requirements of this subsection.

(D) Challenges to opposition. Any written statement from a Neighborhood Organization expressing
opposition  to an  Application may be  challenged  if it  is contrary to  findings  or  determinations,
including  zoning  determinations, of  a  municipality,  county,  school  district,  or other  local
governmental entity. If any such comment is challenged, the challenger must declare the basis for the
challenge.  The Neighborhood Organization  expressing opposition will  be given  seven  (7)  calendar
days to provide any support for the accuracy of its assertions. All such materials and the analysis of
the Department’s staff will be provided to a fact finder, chosen by the Department, for review and a
determination. The determination will be final and may not be waived or appealed.

(2)  Community  Input  other  than  Quantifiable Community  Participation.  If there  is no Neighborhood
Organization  on  record, then,  in order to  ascertain  if  there  is community  support, an  Application may
receive up to four (4) points for letters that qualify for points under subparagraphs (A), (B), and/or (C) of
this  paragraph. No  more than four (4) points  will be  awarded under  this  point  item  under  any
circumstances.  All  letters  must  be  submitted within  the  Application.  At no  time will  the Application
receive a score lower than zero (0) for this item. 
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11.9 d 1 C Points for QCP - remove the two bonus points for groups that previously opposed a transaction.  If this 
point item is kept the effect could cause the program problems in the future.  There is an opportunity for developers to 
encourage groups to oppose competitors' applications so that they may reapply in the area of opposition the next year.
This rule encourages opposition and frankly our industry does not need to encourage local groups to oppose 
applications.  In order to accommodate the requirements of the Remedial Plan please limit the bonus scoring to 
Region 3 only.  
 



       
 

             
     

         
       

             
     
         

         
 

     
           

             
     

         
           

                   
     

         
           

   
       

                     
   

       
       

   
             

     
     

   
       

   

           
         

           
       
 

               
           

           
               
           

         
   

           
           

         
           

         
         

   

(A) An Application may receive (2 points) for each letter of support submitted from a community or
civic  organization  that  serves  the  community  in which  the Development  Site is  located. Letters  of
support must identify the specific Development and must state support of the specific Development
at the proposed location. To qualify, the organization must be qualified as tax exempt and have as a
primary (not  ancillary  or secondary)  purpose of the overall betterment, development,  or

of  the  community  as  a  whole  or  of  a  major  aspect  of  the  community  such asimprovement
improvement of schools, fire protection,  law enforcement, city‐wide transit, flood mitigation, or the
like. The community or civic organization must provide some documentation of its tax exempt status
and its existence and participation in the community in which the Development is located including,
but  not  limited  to,  a  listing of services  and/or members,  brochures,  annual reports,  etc.  Letters  of
support from organizations that cannot provide reasonable evidence that they are active in the area
that includes the location  of  the Development  will  not  be awarded points.  For purposes  of  this
subparagraph,  community and  civic organizations  do  not  include neighborhood  organizations,
governmental entities  (excluding Special  Management  Districts),  or taxing  entities.  Should an
Applicant elect this option and the Application receives letters in opposition, then two (2) points will
be  subtracted from the  score  for  each letter in  opposition, provided  that the letter  is from an
organization that would otherwise qualify under this subparagraph.

(B) An Application may receive (2) points for a letter of support, from a property owners association
created for a master planned community whose boundaries include the Development Site that does
not meet the requirements of a Neighborhood Organization for the purpose of awarding points under
paragraph (1) of this subsection.

(C) An Application may receive (2) points for a letter of support from a Special Management District,
whose  boundaries,  as  of  the  Full  Application  Delivery  Date as  identified  in  §11.2  of this  chapter
(relating  to Program Calendar  for Competitive Housing Tax Credits),  include  the Development  Site
and for which there is not a Neighborhood Organization on record with the county or state.

(D)  Input  that  evidences unlawful  discrimination  against  classes  of  persons  protected  by  Fair
Housing law or the scoring of which the Department determines to be contrary to the Department's
efforts to affirmatively further fair housing will not be considered. If the Department receives input
that could reasonably be suspected to implicate issues of non‐compliance under the Fair Housing Act,
staff will refer the matter to the Texas Workforce Commission for investigation, but such referral wi
not, standing alone, cause staff or the Department to terminate the Application. Staff will report a

ll
ll

such referrals to the Board and summarize the status of any such referrals in any recommendations.

(3) Commitment of Development Funding by Unit of General Local Government. (§2306.6710(b)(1)(E))
An Application may receive up to  thirteen (13) points  for a commitment of D funding from
the city  or  county  in  which  the Development  is proposed  to be located.  D

evelopment
evelopment  funding  from

instrumentalities  of a city  or  county  will  not qualify  for  points  under  this  scoring  item  unless  such
instrumentalities are first awarding such funds to the city or county for their administration or at least 60
percent of the governing board of the instrumentality is city council members from the city in which the
Development  will  be  located  (for Developments located  in  a city) or  county  commissioners from the
county in which the Development will be located (for Developments not located in a city). A government
instrumentality may not be a Related Party to the Applicant. Development funding must be provided in
the  form of a construction and/or permanent  loan with an interest  rate no  higher than the  Applicable
Federal Rate (AFR) and term of at least 5 years, a grant, an in‐kind contribution, a contribution which will
support the Development, such as vouchers, or combination thereof. Funds cannot have been provided to
the Unit of General Local Government by the Applicant or a Related Party. HOME Investment Partnership
Program or  Community  Development  Block  Grant  funds  administered  by the State of  Texas  cannot be
utilized for points under this scoring item. The Applicant must provide evidence in the Application that
an  application or  request  for the  development funds  has  been  submitted in  the  form of  an
acknowledgement  from  the applicable  city  or  county.  The  acknowledgement  must  also state that a
decision with regard to the awards of such funding will occur no later than August 1. A firm commitment
of  funds  is required by Commitment or the points will be  lost  (except  for  Applicants electing  the point
under subparagraph (B) of this paragraph). 
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11.9(d)(3) Commitment of Development Funding by UGLG -  
 
Please allow TDHCA HOME funds to count towards this item. Otherwise it unfairly penalizes Developments in Non-
PJs or do not allow HOME funds to count towards this item from any jurisdiction. 
 



       
 

                   
   

   

       
       

           
     

 
         
                 

 

 

     

     

 

         
                 

 
     

         
         

               
         
    

       
             

           
     

                   
             

           
         

   
     

         
     

   
   

 
     

this clause or six (6) points for at least two (2) of the items described in subclauses (I) – (IV) of
this clause:

(I)  Paved roadways or expansion of paved roadways by at least one lane;

(II)

(III

 Water and/or wastewater service;  

) Construction of a new police or fire station within one (1) mile of the Development Site
that has a service area that includes the Development Site; and

(IV) Construction of a new hospital or expansion of an existing hospital’s capacity by at least
25 percent within five (5) miles of the Development Site and ambulance service to and from
the hospital is available at the Development Site.

(ii) The Applicant must provide a letter from a government official with specific knowledge of the
project. However,  the  Department staff may rely  on  other  documentation  that  reasonably 
documents  that  the substance of  this  clause  is met,  in Department Staff’s  sole determination.  A
letter must include: 

(I) the nature and scope of the project; 

(II) the date completed or projected compl

(III) source of funding for the project; 

etion;

(IV) proximity to the Development Site; and

(V) the date of any applicable city or county approvals, if not already completed. 

(e) Criteria promoting the efficient use of limited resources and applicant accountability. 

(1)  Financial  Feasibility.  (§2306.6710(b)(1)(A))  An  Application may  qualify  to  receive  a  maximum  of
eighteen (18) points  for  this  item.  To  qualify  for  points,  a  15‐year itemized pro forma that includes all 
projected income, operating expenses and debt service, and underlying growth assumptions, reflecting a 
minimum must‐pay debt  coverage  ratio of  1.15  for  each year must be  submitted. The pro  forma must
include  the  signature  and contact information  evidencing  that it  has been  reviewed  and  found  to be
acceptable by an authorized representative of a proposed construction or permanent Third Party lender. 
An acceptable form of lender approval letter is found in the application.  If the letter evidences review of
the  Development alone  it will  receive  sixteen  (16)  points.  If the  letter  evidences  review  of  the
Development and the Principals, it will receive eighteen (18) points. 

(2) Cost of Development per Square Foot. (§2306.6710(b)(1)(H); §42(m)(1)(C)(iii)) An Application may 
qualify to receive up to ten (10) points based on the Building Cost (less any structured parking cost that
is not included in Eligible Basis) per square foot of the Application, as originally submitted and certified 
to by the General Contractor, relative to the mean cost per square foot for all similar development types. 
Structured parking costs must be supported by a cost estimate from a Third Party General Contractor or 
subcontractor with experience in structured parking. The square footage used will be the Net Rentable 
Area (NRA). For the purposes of this paragraph only, if a building is in a Qualified Elderly Development 
with an elevator or a Development with one or more buildings any of which have elevators serving four 
or more floors (Elevator Served Development) the NRA will include elevator served interior corridors. If
the proposed Development is a Supportive Housing Development, the NRA will  include elevator served 
interior corridors and 50 square feet of common area per Unit. As it relates to this paragraph, an interior 
corridor  is  a corridor  that  is  enclosed,  heated  and/or  cooled  and  otherwise  finished  space.  The
calculations will be based on the cost listed in the Development Cost Schedule and NRA shown in the Rent 
Schedule of th

(A) Eac 

e Application. 

h Application will be categorized as: 

(i)  Qualified  Elderly  and  Elevator  Served  Development,  more  than  75  percent single  family
design, and Supportive Housing Developments; or 
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11.9 e 2 Cost Per Square Foot - Please return to the method used in the 2012 QAP.  This is too big of a variable for 
developers considering how much money and time goes into an application.  Really the new norm will be applications 
that center around the $80 PSF which encourages a race the bottom in terms of quality of units built.  
 



       
 

 

 

     

   

  

 

 

 

               
       

 

       
     

 

           

         

   

   
 

     
               

 

             

   

         

 

           
           

                   
 

 
                   

   

         
   

             
   

(ii) All ot ions proposing New Construction, Reconstruction, or Adaptive Reuse; or

(iii) All ot

her Applicat

her Applications proposing Rehabilitation.

(B) Within each category listed in subparagraph (A), points will be awarded as follows:

(i) Within 8 percent and equal to or less than the mean cost

(ii) Within 5 percent and greater than the mean cost per

per square foot (10 points);

foot ( );square 10 points

(iii) Within 13 percent and equal to or less than the mean cost per square foot (9 points);

(iv) Within 10 percent and greater than the mean cost per square foot (8 points);

(v) Within 18 percent and equal to or less than the mean cost per square foot (7 points);

(vi) Within 15 percent and greater than the mean cost per square foot (6 points); or

(vii) Within 20 percent of the mean cost per square foot (5 points)

(C) Developments with Building Costs of less than $80 per square foot shall receive no less than eight
(8)  points. Points under  this  subparagraph  are  not in  addition  to the  points  achieved  under
subparagraph (B) of this paragraph.

(3) Pre‐application Participation. (§2306.6704) An Application may qualify to receive up to six (6) points
provided a pre‐application was submitted during the Pre‐Application Acceptance Period and meets the
requirements described in subparagraphs (A) – (I) of this paragraph:

(A) The  total number of Units does not increase by more  than 10  percent  from pre‐application to
Application;

(B) The designation of the proposed Development as Rural or Urban remains the same;

(C) The proposed Development serves the same Target

(D) The pre‐application and Application are participating in

Population;

e same set‐asides (At‐Risk, USDA, Non‐
Profit, and/or Rural);

th

(E) The Application final score (inclusive of only scoring items reflected on the self score form) does
not vary by more than six (6) points from what was reflected in the pre‐application self score;

(F)

(G) 

All necessary waivers and pre‐clearance were requested in the pre‐application;

The Development Site at Application is at  least  in part the Development Site at pre‐application,
and the census tract number listed at pre‐application is the same at Application;

(H) The pre‐application met all applicable requirements; and

(I) The community revitalization plan the Applicant used for points under subsection (d)(6) of this
section was submitted at the time of pre‐application.

(4) Leveraging of Private, State, and Federal Resources. (§2306.6725(a)(3))

(A) An Application may qualify to receive up to three (3) points if at least 5 percent of the total Units
are restricted to serve households at or below 30 percent of AMGI (restrictions elected under other
point items may count) and the Housing Tax Credit funding request for the proposed Development
meet one of the levels described in clauses (i) – (iv) of this subparagraph:

(i)  the Development  leverages  CDBG  Disaster  Recovery,  HOPE  VI,  or  Choice  Neighborhoods
funding and the Housing Tax Credit Funding Request is less than 8 percent of the Total Housing
Development Cost (3 points); or

(ii)
Development Cost (3 points); or

(iii) 

If  the  Housing Tax  Credit funding  request is  less  than  7  percent  of the Total  Housing

If the  Housing  Tax  Credit funding  request is  less  than 8 percent  of the  Total  Housing
Development Cost (2 points); or 
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involve USDA  as a lender  if the Applicant is  not  determined to be  at fault  for  not  meeting the
deadline.

(D) Any penalties assessed by the Board for subparagraph (A) or (B) of this paragraph based on a
Housing Tax Credit Commitment from the preceding Application Round will be attributable to the
Applicant or Affiliate of an Application submitted in the current Application Round. 

§11.10. Challenges of Competitive HTC Applications.

Challenges.  The  D rtment will  address  challenges received  from unrelated entities  to  a specific  active
Application. The D

epa
epartment will utilize a preponderance of the evidence standard and determinations made

by the Department concerning challenges cannot be appealed by a party unrelated to the Applicant that is the
subject of the challenge. The challenge process shall be as stated in paragraphs (1) ‐ (12) of this section.  A
matter, even if raised as a challenge, that staff chooses to treat as an Administrative Deficiency will be treated
and handled as an Administrative Deficiency, not as a challenge.

(1) The challenge must be received by the Department no later than the Application Challenges Deadline
as identified in §11.2 of this chapter (relating to Program Calendar for Competitive Housing Tax Credits)
and must be accompanied by the corresponding non‐refundable challenge processing fee as described in
§10.901 of this title (relating to Fee Schedule). Unless the required fee is received with the challenge, no
challenge will be deemed to have been submitted, and the challenge fee must be paid for each Application
challenged by a challenger.

(2) A challenge must be clearly identified as such, using that word in all capital  letters at the top of the
page,  and  it  must state  the  specific identity  of and contact information  for the person  making  the
challenge.

(3) Challengers must  provide, at the  time of  filing the challenge,  any briefing,  documentation or  other
information  that  the challenger offers  in support of  the challenge.  Challengers must  provide  sufficient
credible evidence that, if confirmed, would substantiate the challenge.

(4)  Challenges  to  the  financial  feasibility  of the  proposed Development  are  premature  and will  not  be
accepted; as such issues will be addressed during the underwriting phase of the process.

(5)  Challenges relating  to undesirable area  features as  described  in  §10.101(a)(4)  of this  chapter
(relating to Site and Development Requirements and Restrictions) will not be accepted unless they relate
to a failure to disclose substantive issues not already disclosed.

(6) Challengers are encouraged to be prudent in identifying issues to challenge, realizing that most issues
will be identified and addressed through the routine review and Administrative Deficiency process;

(7)  Once  a challenge  on  an  Application  has  been  submitted,  subsequent  challenges  on  the  same
Application from the same challenger will not be accepted;

(8)  The  Department  shall  promptly  post all items received  and  purporting to  be  challenges  and  any
pertinent information to its website;

(9) The Department  shall notify the Applicant  that a challenge was received within seven  (7) business
days of the challenge deadline;

(10) The Applicant must provide a response regarding the challenge within fifteen (15) business days of
their receipt of the challenge; and

(11)  The  Department shall promptly  post its determinations  of all  matters  submitted  as challenges.
Because of statutory requirements regarding the posting of materials to be considered by the Board, staff
may be  required to  provide  information  on late  received items relating  to challenges as handouts at a
Board meeting.

(12) Staff determinations regarding all challenges will be reported to the Board as report items. 
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(1)  Applications  that meet any  of the  criteria under  §11.9(c)(4)  of this  title (relating  to Competitive HTC 
Selection Criteria).

(2) Applications proposed to be  located the greatest distance from the nearest Housing Tax Credit assisted
Development. 

(d) Inducement Resolution.  After  the pre‐applications have  been scored  and  ranked,  the  pre‐application 
and  proposed financing  structure  will  be  presented  to  the  Department's  Board for  consideration  of  an
inducement  resolution declaring  the  Department's  initial  intent to issue  Bonds  with  respect  to the 
Development.  Approval of the  inducement resolution does not guarantee final Board approval of the Bond
Application. Department  staff  may  recommend  that  the Board not  approve an inducement  resolution  for a 
pre‐application. Because each Development is unique, making the final determination to issue Bonds is often
dependent on the issues presented at the time the full Application is presented to the Board. 

§12.5. PreApplication Threshold Requirements. 

The  threshold  requirements of a pre‐application  include  the  criteria listed  in paragraphs  (1) – (10) of this
section.    As  the  Department  reviews  the  pre‐application  the  assumptions  as  reflected  in  Chapter  10, 
Subchapter D of this title (relating to Underwriting and Loan Policies) will be utilized even if not reflected by
the Applicant in the pre‐application.

(1) Submission of the multifamily bond pre‐application in the form prescribed by the Department;

(2) Completed Bond Review Board Residential Rental Attachment for the current program year;

(3) Site Control, evidenced by the documentation required under §10.204(9) of this title (relating to Required 
Documentation  for Application Submission).  The Site Control must be valid  through  the date of  the Board
meeting at which the inducement resolution is considered and must meet the requirements of §10.204(9) at
the time of Application;  

(4) Zoning evidenced by the documentation required under §10.204(10) of this title;

(5) Boundary Survey or Plat clearly identifying the location and boundaries of the subject Property;

(6) Current market information (must support affordable rents); 

(7) Local area map that shows the location of the Development Site and the location of at least six (6) services 
within a one mile  radius (two  miles  if in  a  Rural  Area).  The mandatory site characteristics are identified in
§10.101(a)(2) of this title (relating to Site and Development Requirements and Restrictions); 

(8) Organization Chart showing the structure of the Development Owner and of any Developer or Guarantor,
providing  the names  and  ownership  percentages  of all  Persons  having  an  ownership  interest  in  the 
Development Owner or the Developer or Guarantor, as applicable;

(9) Evidence of Entity Registration or Reservation with the Texas Office of the Secretary of State;

(10) A certification, as provided in the pre‐application, that the Applicant met the requirements and deadlines 
for public notifications as identified in §10.203 of this title (relating to Public Notifications (§2306.5705(9))).
Notifications  must not be  older  than  three  (3)  months  prior to  the  date of Application  submission.  Re‐
notification will  be  required  by Applicants who have  submitted  a  change in  the Application, whether from 
pre‐application to Application or as a result of an Administrative Deficiency that reflects a total Unit increase 
of greater than 10 percent. 

§12.6. Pre

The  section 

Application Scoring Criteria.

identifies  the  scoring criteria used  in  evaluating and  ranking pre‐applications.  The  criteria 
identified below include those  items required under Texas Government Code, §2306.359 and other criteria 
considered  important  by  the  Department.  Any  scoring  items  that require  supplemental  information  to
substantiate points must be submitted in the pre‐application, as further outlined in the Multifamily Bond Pre‐
Application Submission Procedures Manual.  Applicant’s proposing multiple sites will be required to submit a 
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Mill City Neighborhood Association (MCNA) 
3814 S. Fitzhugh Ave. 
Dallas, Texas 75210 

  
 
 
 
 
October 19, 2012  
 
Tim Irvine, Exec. Director 
TDHCA 
P.O. Box 13941 
Austin, TX 78711‐3941 
 
RE: LIHTC M/F Development Ref. ICP v. TDHCA Lawsuit  
        Neighborhood Support Letter  
 
Dear Mr. Irvine; 
 
Please allow me to introduce myself, I am Jim Slaughter, Acting President of the Mill City Neighborhood 
Association, located in the city of Dallas, Texas. 
 
The Mill City Neighborhood Association (MCNA) physical location boundaries are depicted by the outline of Census 
Tract 27.02.  We are located in postal zip code zone 75210.  The organization is also listed with the City of Dallas, 
Strategic Customer Services‐ Community Associations.  For a map of our designated area, please visit their website 
at: www.dallascityhall.com/scs/community_mapping_project.html. 
 
Started in July’2004, the MCNA is committed to revitalizing the community through grass roots efforts.  Our 
neighborhood improvements projects are directed at projects such as; vacant house blight, trash/brush pickup, 
crime watch activities, stray animal control, code enforcement, housing rehabilitation and new housing/retail 
development. 
  
We previously supported the proposed 136 unit Hatcher Square Project, proposed by Frazier Revitalization 
Initiative in your last round of Tax Credits.  Unfortunately, the Hatcher Square Project was not funded by your 
agency.  We are still hopefully optimistic about future rounds. 
 
Since that time, we have become aware of the issues related to the ICP vs TDHCA lawsuit, and the negative effect 
the lawsuit is having on affordable housing development in low income areas; such as our neighborhood 
boundaries. It is our understanding that the current Judge’s Order in this case will put our community out of the 
“preference boundaries” for any future LIHTC projects.   
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Mr. Irvine, if this is the case, we will never be able to rebuilt our community for lack of adequate financing.  
Conventional financing will not be able to fund below market rate rents development projects; thus new 
construction will be a thing of the past in our neighborhood.  Not only is this a problem for our community, it is a 
problem for the state and nation as a whole.  If we take away the financing vehicle for projects serving low‐income 
citizens, then how and will these individuals find adequate housing needs in the future?  Relocating families to a 
non‐impacted area only further isolates them from their family support systems and encourages their failure to 
move above low income status.   
 
The LIHTC program, approved by Congress, and used by States throughout the United States; have clearly shown 
to assist those with the lowest incomes, for long periods of time.  Placing project in QCTs (low‐income 
neighborhoods) have proven to be a very effective tool in enhancing neighborhoods while providing much needed 
housing. I believe this was the initial intent of Congress when the program was first developed. 
 
Therefore, I urge you, with the support of our neighborhood association; to do the following: 
 

• Appeal the decision and Order if the Judge denies the current Motion. 
 

• File another motion requesting a stay of the Judge’s Order until a court of final resort can determine the 
case, and   

 
• Revise sections of the Proposed 2013 QAP, so that projects in OCTs, that are part of a comprehensive 

revitalization plan supported by the local city, have a fair competitive chance to receive an award. 
 
I’m available at (214) 500‐4233, if you need further clarification on any comment mentioned in this letter.  
 
Thanks for your continued time and support. 
 
Respectfully submitted, 
 
Jim Slaughter 
 
Jim Slaughter 
Acting President 
Mill City  Neighborhood Assn. 
Jim_slaughter@sbcglobal.net 

 
Cc: Frazier HS, LP, P.O. Box 796368, Dallas, TX 75379 
        Mill City Renaissance Neighborhood Assn. Officers 
        Members of the TDHCA Board of Directors 
        State Senator Royce West, District 23 
        State Representative Eric Johnson, District 100 
        US Rep. Congresswoman Eddie B. Johnson, District 30  
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Comment (51) 
United States Green Building Council (USGBC) 
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Barry Palmer, Coats Rose 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 











 
 
 
 
 
 
 
 
 
 
 

Comment (53) 
Ruben Sepulveda, Weslaco Housing Authority 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 
 

Comment (54) 
J. Fernandez Lopez, Pharr Housing Authority 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 

Comment (55) 
Jose A. Saenz, McAllen Housing Authority 
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Henry Flores, Madhouse Development 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Cameron Dorsey
To: Teresa Morales; 
Subject: FW: Comments to the 2013 QAP
Date: Monday, October 22, 2012 5:37:46 PM

From: henry@madhousedevelopment.net [mailto:henry@madhousedevelopment.
net]
Sent: Monday, October 22, 2012 3:30 PM 
To: jean.latsha@tdhca.state.tx.us 
Cc: Cameron Dorsey (cameron.dorsey@tdhca.state.tx.us) 
Subject: Comments to the 2013 QAP

Jean: On behalf of Madhouse Development, Henry IV and I wanted to offer 
the following comments regarding the Competitive HTC Selection Criteria 
from the draft Qualified Allocation Plan (“QAP”) for 2013:

1)      We are generally supportive of the language stated in section 11.9 (b)
(2) Sponsor Characteristics and feel that successful experience in Texas 
should be part of the evaluation criteria but we feel that the use of the 
Uniform Physical Condition Standard (“UPCS”) adds an unacceptable level 
of uncertainty to this standard because of inconsistencies in the scoring 
related to this inspection process.  We agree that the benchmark standard 
should be three properties but we feel that the only relevant test that should 
be applied is that the aforementioned three properties must not be in Material 
Noncompliance.   A minimum score of 70 should be considered acceptable 
If TDHCA insists on using a UPCS score in its review.  We also believe that 
Section B (i) and B (ii) should be mutually exclusive.  If not revised, a 
developer that has 5 developments that meet the current definition will 
qualify under those two criteria for a total of three points;  I don't believe that 
it was TDHCA’s intent to allocate points in this fashion.

2)      The definition of eligible entities uses for Section 11.9 (b)(3) 
Commitment of Development Funding by Unit of General Local 
Government should be broad enough to include “multi-jurisdictional”



entities since these type of entities are found in abundance in the poorest 
parts of Texas.  For example, Housing Finance Corporations (“HFC”) are 
often formed by a contingent of counties in South Texas to gain efficiency of 
scale and maximize the value of the opportunities being presented to their 
constituents.  The boards of these HFC entities are almost always comprised 
of the County Judges of the participating counties or at a minimum other 
elected officials and operate only within their territorial jurisdiction.  I do 
agree that efforts to limit state wide entities is legitimate but these HFC type 
of entities should not be “punished” as part of the process.

3)      Section 11.9 (b)(6) describes the criteria relative to the Community 
Revitalization Plan.  We believe that the proposed criteria is overly 
restrictive and that Tax Increment Financing (“TIF”) districts or other similar 
variations of this type of district which are intended to capture projected tax 
revenue should be included as eligible for consideration as “Community
Revitalization Plans”.   A TIF  is a public financing method that is used for 
subsidizing redevelopment, and other community-improvement projects in 
many parts of Texas.  TIF is a method to use future gains in taxes to 
subsidize current improvements, which are projected to create the conditions 
for said gains. The completion of a public project often results in an increase 
in the value of surrounding real estate which generates additional tax 
revenue. When an increase in site value and private investment generates an 
increase in tax revenues, it is the "tax increment." Tax Increment Financing 
dedicates tax increments within a certain defined district to finance the debt 
that is issued to pay for the project. TIF is often designed to channel funding 
toward improvements in distressed, underdeveloped, or underutilized parts 
of a jurisdiction where development might otherwise not occur. TIF creates 
funding for public or private projects by borrowing against the future 
increase in these property-tax revenues.  We believe that the dedication of 
these revenue sources by a community demonstrates exactly the local 
commitment required by this point item.

4)      Section 11.9 (e)(2)(B) establishes the scoring criteria for points to be 
awarded relative to a “mean cost per square foot” test.  The language being 
proposed is overly complicated and fails to address any significant public 
policy issue. We would suggest that the scoring method used last year for 
cost containment was more than adequate and we urge TDHCA to continue 
to use the existing protocol with $80 per square foot used as the new 



benchmark standard.  There is no reason to modify this simple test originally 
implemented to maximize the number of transactions funded per annual 
cycle while establishing an adequate cost threshold to ensure the quality of 
the properties developed under the program.

5)      Section 11.9 (e)(7) Development Size suggests that a point be awarded 
to any application  proposing a project with less than 50 units.   The size of a 
Development should be a function of market demand and financial 
feasibility and TDHCA should allow these factors to determine the 
appropriate size of a proposed apartment community.  TDHCA should 
eliminate this scoring item.

Madhouse appreciates the opportunity to offer these comments regarding the 
2013 QAP.  Please let either of us know if you have any questions. Thanks.
Henry Flores



From: Cameron Dorsey
To: Teresa Morales; 
Subject: FW: Additional QAP comment
Date: Monday, October 22, 2012 5:35:30 PM

From: henry@madhousedevelopment.net [mailto:henry@madhousedevelopment.
net]
Sent: Monday, October 22, 2012 3:35 PM 
To: jean.latsha@tdhca.state.tx.us 
Cc: Cameron Dorsey (cameron.dorsey@tdhca.state.tx.us) 
Subject: Additional QAP comment

Jean: I wanted to offer one additional comment as Chairman of the Board of 
Commissioners of the Housing Authority of the City of Austin(“HACA”).
 Pursuant to §11.5(3)(D), the redevelopment of public housing qualifies for 
At-Risk designation where “no less than 25 percent of the proposed Units 
must be public housing units” in the final project.  While HACA understands 
that some of the language in this section regarding the At-Risk Set-Aside is 
required by statute, we ask that the TDHCA Board use its discretion so that 
the proposed language is modified to read that, “no less than 25 percent of 
the proposed Units must be public housing units or units assisted by a 
project-based rental subsidy agreement with a term of at least 15 years.”

We believe that the 25% benchmark standard is appropriate as written; 
however, restricting the designation to, “public housing units” fails to 
include units subsidized via a project-based rental assistance contract, which 
is the direction of national housing policy with the U.S. Department of 
Housing and Urban Development (“HUD”).  Due to financial and budgetary 
constraints, HUD must identify other funding sources to preserve and 
improve aging properties, as it can no longer continue to subsidize Public 
Housing Authorities (“PHAs”) at previous levels.  Under the current public 
housing financing model, PHAs cannot access private debt.  Through current 
HUD programs and initiatives, such as the Rental Assistance Demonstration 
and the Choice Neighborhood Initiative, HUD encourages the conversion of 
existing public housing units to units covered by a long-term, project-based 
rental assistance contract. These new initiatives are based on HUD’s
recognition that the lack of federal funding will make maintaining the 
current public housing structure untenable, and that future funding must be 



focused on tenant rental subsidy, and not the funding of public housing 
authority entities or physical assets.  The conversion of the assistance from 
public housing to project-based rental assistance enables PHAs and owners 
to access private debt and equity to address immediate and long-term capital 
needs.  At their core, these initiatives focus on the preservation and 
improvement of “At-Risk” public housing properties, without additional 
federal subsidy funding.  We believe our proposed language is in line with 
current HUD policy, and the spirit of the At-Risk Set-Aside when enacted 
under §2306.  Our proposed language would marry HUD’s concept of 
preserving public housing properties by accessing private debt and equity, 
with TDHCA’s priority of preserving At-Risk public housing units.

Thanks and let me know if you have any specific questions.

Henry



 
 
 
 
 
 
 
 
 
 
 

Comment (57) 
Laolu Davies-Yemitan, Five Woods, LLC. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Cameron Dorsey
To: Teresa Morales; 
Subject: FW: Historically Underutilized Businesses QAP Language
Date: Monday, October 22, 2012 5:32:27 PM

From: Laolu Davies-Yemitan [mailto:laolu@5woods.net]
Sent: Monday, October 22, 2012 3:51 PM 
To: 'Cameron Dorsey' 
Cc: laolu@5woods.net 
Subject: Historically Underutilized Businesses QAP Language

Cameron,

I hope this email finds you in good spirits.  I am writing you to offer some 
input on the language applied under Sponsor Characteristics as it pertains to 
involvement of a HUB as a 51% owner.  It has come to my attention that 
language is being considered of a 100% threshold that would consist of the 
HUB’s percentage ownership, percent of developer fee received, and percent 
of cash-flow received.  It is my understanding that this approach is being 
proposed as a means of ensuring actual material participation by a HUB in 
the development. The concern is non-HUB developers have a certain 
threshold where if it becomes too onerous on their bottom-line to have a 
HUB participate in the development, they might forego pursuing that option 
altogether.

The language that was passed by the board in September 2012, where a 51% 
HUB General Partner receives 10% of the developer fee and 20% of the cash 
flows, in my estimation should be compelling enough for developers to make 
sure that their HUB partners do have material participation in a development, 
and in ultimately achieving the goal of helping HUBs build capacity to the 
point where they can develop projects on their own.  An alternative threshold 
I would suggest would be a 90% combination of 51% ownership, and the 
remainder 39% be stipulated with a minimum 10% of developer fee received 
and the rest being made up for in either developer fee or cash flow.  Causing 
developers to have to share more of their profits (in a 100% threshold 
schematic) with a HUB, who takes on little to no risk, may end up resulting 
in the unintended consequence of developers making a determination that 



taking on a non-related HUB partner in a development deal just isn’t worth 
it.  If you do decide to leave the 100% threshold in place, then be sure to 
stipulate that HUB ownership should not exceed 60%, so that you don’t have 
deals being loaded up with a HUB owning 80% of a deal for example.

Kindly let me know if I can provide further clarification regarding my 
perspective on this matter.

Best regards,

Laolu Davies-Yemitan
Five Woods, Llc
(281) 948-9154
Meeting Clients at The Point of Need

This e-mail and/or attachment is for the sole use of the intended recipient(s) 
and may contain confidential and/or privileged information. Any 
unauthorized review, use, disclosure or distribution is prohibited. If you are 
not the intended recipient, please contact the sender by reply e-mail and 
destroy all copies of the original message.
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Comments Regarding the 2013 QAP 
Submitted Monday, October 22, 2012 
 
These comments concern Section 11.9(f)(1) Point Deductions. To begin, I disagree with this section of 
the QAP. I would like to point out that at the September 6, 2012, Board meeting, both Bobby Bowling 
and Michael Hartman spoke against this scoring item. And in response to Mr. Hartman’s comments, 
Chairman Oxer responded “I happen to agree with transitioning to a new system like this it will take a 
little time to get everybody up to speed on how the points work.” I understand that staff had a lot of 
problems with the At-Risk scoring last year; however, it should be noted that even at the Austin 
Application Workshop, TDHCA staff gave conflicting guidance on whether At-Risk applications were 
eligible for High Opportunity points. However, if staff insists that this section be included, then I 
respectfully request that two items be added to the list of scoring items that are exempt from the point 
deductions. 
 
First, please consider adding Section 11.9(c)(6) Undeserved Area to the list of items that are exempt from 
point deductions under Section 11.9(f)(1) Point Deductions. Section 11.9(c)(6) provides points for 
developments located in colonias, economically distressed areas, municipalities and counties that have 
never received a tax credit allocation, and rural census tracts without existing same population tax credit 
developments. My concern with the Underserved Area points is the lack of concrete data for many of 
these categories 
 
As you are aware, "Economically Distressed Area" is not something that can be confirmed by a list and 
may be subjective in determination. In addition, staff has changed the definition of "Economically 
Distressed Area" for this application cycle, which does not match what is provided on the TWDB website. 
Because of the difference in these definitions, I am concerned that there will be confusion about what 
would qualify under this item. There is also no clarity on what documentation would be required and what 
should occur if TDHCA staff requested more information. 
 
I am also concerned about the existing data regarding HTC developments. The Department releases a list 
of 9% and 4% HTC properties with addresses and census tract information, but there are mistakes in this 
data. If you recall from last year, there was an instance where an applicant believed that a census tract did 
not have an existing HTC development based on the information provided in the TDHCA inventory, but 
later found out that the TDHCA inventory was incorrect. I understand and concur with the need for 
applicant due diligence, but I also believe that there should be some ability to rely on TDHCA's data. It is 
unfair for TDHCA to provide data, for that data to be used by an applicant, for that data to be incorrect, 
and then for TDHCA to penalize the applicant for its own incorrect data.  
 
In addition, the current QAP language under 11.9(c)(6)(C) does not address prior HTC developments that 
have opted out of the program or are no longer affordable for another reason. These properties are no 
longer on TDHCA's list. In addition, there are developments in areas that may have "received a" tax credit 
allocation in the form of an award, but had to return the credits prior to Commitment Notice, Carryover, 
or some other date. Such an area may technically have received an allocation, but the area never benefited. 
In addition, these developments/awards are not on TDHCA's list. The way the language is currently 
drafted, 11.9(c)(6)(C) and (D) would include awards that never got built and properties that are no longer 
on the current TDHCA property inventory. I also ask that this be modified to only include properties that 
are active and affordable on TDHCA's list. 
 
Second, please consider adding Section 11.9(e)(4) Leveraging to the list of items that are exempt from 
point deductions under Section 11.9(f)(1) Point Deductions. You have already exempted 11.9(e)(2) Cost 
of Development per Square Foot from the point deduction, which will be calculated compared to other 
applications that are submitted. This Cost per Square Foot item specifically states that “An Application 



may qualify to receive up to ten (10) points based on the Building Cost (less any structured parking cost 
thatis not included in Eligible Basis) per square foot of the Application, as originally submitted and 
certified to by the General Contractor, relative to the mean cost per square foot for all similar 
development types.” Per this language, this scoring item will be determined based on what is in the actual 
application with no indication that this will be recalculated based on administrative or underwriting 
changes. 
 
However, the Leveraging scoring item is different. It says “(B) The calculation of the percentages stated 
in subparagraph (A) of this paragraph will be based strictly on the figures listed in the Funding Request 
and Development Cost Schedule and will be rounded to the nearest hundredth. Should staff issue an 
Administrative Deficiency that requires a change in either form, then the calculation will be performed 
again and the score adjusted, as necessary.” I am assuming that “Administrative Deficiency” also includes 
changes requested or required by the REA division, though this is unclear in the QAP. 
 
My concern here is that, if an applicant submits an original application using figures that satisfy both of 
these scoring items and based on a certification from the general contractor, and then REA requires the 
applicant to use different figures that are more in line with Marshall and Swift, then this would likely 
affect both the Cost per Square Foot and Leveraging scoring items. Even though Cost per Square Foot 
was affected, that scoring item is determined at application and would not be recalculated; however, the 
applicant could lose points under Leveraging and then lose another penalty point. I believe that the 
Leveraging scoring item should be calculated using the original numbers that are submitted in the 
application and should not be recalculated based on REA reviews, similar to the Cost per Square Foot 
scoring item. In other words, I do not believe that the Leveraging scoring item should be subject to 
penalties based on requested or required changes by the REA division. 
 
To conclude, please consider exempting Section 11.9(c)(6) Underserved Area and Section 11.9(e)(4) 
Leveraging from point deductions under Section 11.9(f)(1). 
 
Thank you for your consideration. 
 
Alyssa Carpenter 
1305 E 6th, Ste 12 
Austin, TX 78702 
512-789-1295 
ajcarpen@gmail.com 
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Demetria McCain, Inclusive Communities Project 
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CITY OF HOUSTON A:....::"..:..::.;":..:.,:.is-=-e-=-D.~P_ar_ke_r_
MayorHousing and Community Development Department

Neal Rackleff
Director
601 Sawyer Street, Suite 400
Houston, Texas 77007

T. (713) 868-8300
F. (713) 868-8414
www.houstonhousing.org

Mr. Cameron Dorsey
Director, Multifamily Programs
Texas Department of Housing & Community Affairs
PO Box 13941
Austin, Texas 78701

RE: City of Houston Public Comment for the TDHCA 2013 Qualified Allocation Plan

Dear Mr. Dorsey,

Thank you for the opportunity to provide public comment on the TDHCA 2013 Qualified Allocation Plan
(QAP). The recommendations outlined in this letter establish the City of Houston's Housing and
Community Development Department's (HCDD) official public comment for the QAP.

As you may know, HCDD has been one of the State's strongest tax credit development partners over the
last several years, leveraging approximately $41,500,000 of the City's HOME Investment Partnership
(HOME) program funds since 2009. Currently, the Department is concluding the administration of
approximately $60,000,000 in Ike Disaster Recovery Round 1 funds and is preparing to leverage
approximately $55,000,000 in Ike Disaster Recovery Round 2 funds toward single family and multifamily
rental in targeted areas around the City of Houston. Next year, the Department anticipates utilizing
millions of dollars in combined HOME and Community Development Block Grant Funds toward
investment in other geographic areas in the city, in addition to the investment in Disaster Recovery areas.

In order to enhance the operations and opportunities for partnership, the City would like to offer the
following recommendations:

Recommendation #1: Allow for points from city instrumentalities, where at least 60 percent of the
governing board is city council members or is appointed by the Mayor.

Page 16
§11.9. Competitive HTC Selection Criteria
(d) Criteria promoting community support and engagement
(3) Commitment of Development Funding by Unit of General Local Government

(§2306.671 0(b)(1 )(E))
An Application may receive up to thirteen (13) points for a commitment of funding from the city or
county in which the Development is proposed to be located. Development funding from
instrumentalities of a city or county will not qualify for points under this scoring item unless such
instrumentalities are first awarding such funds to the city or county for their administration or at
least 60 percent of the governing board of the instrumentality is city council members~
appOinted by the Mayor from the city in which the Development will be located (for Developments
located in a city) or county commissioners from the county in which the Development will be
located (for Developments not located in a city). A government instrumentality may not be a
Related Party to the Applicant. Development funding must be provided in the form of a
construction and/or permanent loan with an interest rate no higher than the Applicable Federal
Rate (AFR) and term of at least 5 years, a grant, an in-kind contribution, a contribution which will
support the Development, such as vouchers, or combination thereof.

Council Members: Helena Brown Jerry Davis Ellen R. Cohen Wanda Adams Mike Sullivan AI Hoang Oliver Pennington Edward Gonzalez
James G. Rodriguez Mike Laster Larry V. Green Stephen C. Costello Andrew C. Burks, Jr. Melissa Noriega C.O. "Brad" Bradford Jack Christie

Controller: Ronald C. Green



[Justification: In the City of Houston, the Mayor appoints the Board Members of some government
instrumentalities, such as the Houston Housing Finance Corporation.]

Recomendation #2: Clarifications regarding Site & Neighborhood and Fair Housing Requirements for Ike
CDBG Disaster Recovery Program.

Page 18
§11.9. Competitive HTC Selection Criteria
(d) Criteria promoting community support and engagement
(6) Community Revitalization Plan.
(B) For Developments located in Urban Areas outside of Region 3.

(i) An Application may qualify for up to six (6) points for meeting the criteria under subparagraph
(A) of this paragraph (with the exception of being located in Region 3); or

(ii) An Application will qualify for six (6) points if the city or county has an existing plan for
Community Development Block Grant -Disaster Relief Program (CDBG-DR) funds that includes
and tAe meets the requirements of subclauses (I) -(V) of this clause. In order to qualify for points,
the development Site must be located in the target area defined by the plan, and the Application
must have a commitment of CDBG-DR funds and reGeive a HUD Site and Neighborhood
ClearanGe with HUD review OF approval of SUGhGlearanGe:

[Justification: Site and Neighborhood Clearance is only conducted by HUD where the
participating jurisdiction's Site and Neighborhood Clearance process is under review, otherwise a
participating jurisdiction is required to maintain records that would comply with Site and
Neighborhood Standards as prescribed by 24 CFR 983.57.]

(I) the plan defines specific target areas for redevelopment of housing that do not encompass the
entire jurisdiction;

(II) the plan affirmatively addresses Fair Housing demonstrated through an approved Fair
Housing Activity Statement-Texas (FHASTl;

(III) the plan is subject to administration in a manner consistent with the findings of an Analysis of
Impediments approved or accepted by HUD within the last three (3) calendar years or an
approved Fair Housing Activity Statement -Texas (FHAST), approved by the Texas General
Land Office;
[Justification: CDBG-DR subrecipients were required to submit a Fair Housing Activity Statement-
Texas in order to apply for Disaster Recovery Funds. This is the primary fair housing document to
demonstrate commitment and action steps to affirmatively further fair housing.]

We look forward to successful continued partnership toward the development of quality, affordable
housing for Houstonians. If you have additional questions, please contact Ms. Eta Paransky, Director of
Multifamily Programs, by phone at 713-868-8449 or via email at eta.paransky@houstontx.gov.

s~nireIY,

(JWJu ~i/ tAflv~'7f~
Veronica Chapa-Jones
Deputy Director
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Lora Myrick, Betco Development 
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October 20, 2012 
 
Cameron Dorsey, Director of Multifamily 
Texas Department of Housing and Community Affairs 
221 E. 11th Street 
Austin, TX 78711 
 
Re: 2013 Draft Qualified Allocation Plan  
 
Dear Mr. Dorsey: 
 
We wish to thank you the Department and Department staff for the opportunity to provide comments to the 
2012-2013 Qualified Allocation Plan (QAP) and submit the following comments for consideration.   
 
11.4(c)(2) Increase in Eligible Basis 

 

We appreciate that the QAP has included developments in “Rural” areas as being eligible to receive the 130% boost.  
However, we would like to see included in this category, developments with existing USDA funding that will remain in 
place be eligible for the increase in eligible basis.  
 

11.9(B)(2) Sponsor Characteristics 

 

As many prior commenters have stated, we also are not in favor of the “Texas” experience requirement.  This action 
seems to limit competition in an arena where good, strong competition will get the people of Texas a better product if not 
the best product.  It is unclear to us how housing will be created in greater numbers or at a higher quality by limiting 
outside competition.  Applicants, both in state and out of state, should be graded on the type of transaction being 
proposed, the number of such transactions in the applicant’s portfolio and the successful development of such 
transactions, both in quality of the developments and in the operations of the development.  There was a time where the 
Department conducted compliance review requests from other states where these applicants had properties.  Perhaps the 
Department should reconsider the reinstitution of this inquiry as a requirement to do business in Texas.    
 
An alternative could be the additional points are granted to out-of-state developers that show capacity and expertise to 
develop in Texas if they employ local or Texas Based management companies rather than bringing their own from out of 
state.  This will allow for good solid developers to compete and build quality housing for Texans and creates job 
opportunities for Texans that will stay in Texas.   
  
In response to the points awarded for the inclusion of Historically Underutilized Businesses (HUBs) in the ownership 
structure, we do not understand the reasoning to additionally incentivize applicants for the use of HUBs when there is 
already a threshold requirement to use HUBs in the development. This seems to a waste of valuable resources because 

Lora Myrick  Voice (512) 420-0303 Ext. 307 

Vice President     Fax (888) 586-5630 

lora@betcodev.com 
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applicants have to add fees for these additional owner entities. It also causes additional undue burden to the ownership 
structure by forcing an unnecessary entity into the structure which can be problematic should there be future financial or 
workout issues with the lenders. There have been historical compliance issues related to HUBs in the ownership 
structures. ARCIT recommends the deletion of this scoring item. However, should the Board decide to keep this item in 
the scoring criteria, we request the inclusion of non-profits and allow applicants to choose between the use of a HUB and 
a non-profit partner.  
 

11.9(c)(4) Opportunity Index 

 

A study recently released by the Department, The Bowen Study, emphasized the need for upgrading the existing 
affordable housing stock and made the point that this is critically important in rural Texas. More than two-thirds of the 
At-Risk developments located in rural areas. This category was designed to preserve existing affordable housing stock.  
The intent of the Opportunity Index is to locate affordable housing in high opportunity areas with more jobs, better 
schools, etc.  Due to the fact that At-Risk developments already exist, there is not an “opportunity” to “re-locate” them 
near more jobs, better schools, etc.  Therefore, the opportunity index points put most at risk rural properties at a 
disadvantage in scoring in this set-aside.  With this in mind, we respectfully request excluding applications applying in 
the At-Risk set-aside from the Opportunity Index scoring criteria.  
 
 

11.9(d)(1)(C) Quantifiable Community Participation Points 

 

The support or opposition from a Neighborhood Organization in a previous application cycle should have no bearing on 
the current application cycle. In the majority of organizations, the boundaries are not the same unless the application in 
question is proposing a development on the same exact site. Most neighborhood organization boundaries do not include 
vacant land unless they are requested to include that land by a developer or they are attempting to oppose a specific 
development. Therefore, we respectfully request the deletion of any points that refer to a previous cycle.  
 

11.9(d)(3) UGLG 

 

We are in favor of a graduated scale of funding based on population and further believe that it is a good change and will 
resolve some of the inequities between urban and rural. However, the language is confusing and we request there be an 
example in the QAP showing a calculation of the amount. In addition, we request the Department expand the entities 
allowed to provide funding. These should include “any” entity created and still under the authority of the city or county, 
which may include, Housing Finance Corporations, Economic Development Corporations, etc.  
 
 

11.9(d)(6) Community Revitalization Plan 

 

Rural communities that have created redevelopment plans should be able to use those plans in the same way as urban 
communities do revitalization.  Both serve the needs of community in revitalization.  Therefore, we request the 
Department expand the criteria so that rural areas may receive the full points for having either a redevelopment or 
revitalization plan.  We request the Department expand the definition of infrastructure to include other community-wide 
amenities that would improve the quality of life for residents (i.e. parks).  
 
 

11.9(e)(2) Cost of Development per Square Foot 
 

There are many variables in a real estate transaction as it stands. Adding a very unpredictable criterion to the already 
complex set of variables, high stakes and expensive process is unjustifiable. The original intent of the legislation was to 
limit the amount of credit requested and to get the most efficient use of credits allocated. The median concept does not 
accomplish the legislative intent.  Additionally, the new language will require too many adjustments or considerations to 
accommodate the differences in construction through the diverse state of Texas (i.e. single family, multifamily, 
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townhome, garden style, rural, urban, panhandle, coastalbend, Dallas/Houston metro, construction materials (100% brick, 
100% hardiplank), etc…).   
 
We would like to request the reinstatement of the language that was in the 2011 QAP with a cost increase of at least 
$3000 a unit as we believe it best serves the legislative intent and the language of the statutory requirement.  It recognizes 
that there are very different types of housing in different communities that cannot be averaged and it does not create a 
significant unknown as applicants make decisions about what which developments to pursue. 
 

11.10 Challenges 

 

Although we do not want to encourage frivolous challenges, we do want to maintain the integrity of the challenge 
process.  We need to keep in mind that the intent of the challenge process was to keep things open, honest and allowed us 
to “self-police” the process.  The proposed fee inhibits this very important part of the process and creates a barrier in 
which potentially substantive omissions can find protection that never should have been allowed to stand, much less 
move forward in the process.  Therefore, we do not support the challenge fee.      

 

If you have any questions regarding these, comments please feel free to contact me any time.   

 
Sincerely, 
 

Lora Myrick 
 
Lora Myrick 
Vice President  
BETCO Consulting, LLC 
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Lon Burnam, State Representative District 90 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Lon Burnam
To: tim.irvine@tdhca.state.tx.us; jpoxer@comcast.net; lowell.keig@troilolawfirm.

com; tgann@lufkinrealestate.com; juan.munoz@ttu.edu; leslie.
bingham@valleybaptist.net; mmcwatters@mail.smu.edu;

cc: Teresa.morales@tdhca.state.tx.us; Rafael Anchia; Elizabeth Zornes; 
Subject: Action in The Inclusive Communities Project, Inc v. TDHCA
Date: Monday, October 22, 2012 4:45:47 PM

Executive Director Irvine and TDHCA Board members,

Please note my support for the position of Rep. Rafael Anchia regarding TDHCA’s
response to the upcoming ruling on its motion in The Inclusive Communities 
Project, Inc. v. Texas Department of Housing and Community Affairs. Specifically, I 
urge that:

1. If the Judge denies TDHCA’s Motion to Alter the Judgment, or to have a 
new trial, TDHCA should appeal the decision and order,
2. TDHCA should file a motion requesting a stay of the Judge’s order until 
a court of final resort determines the case,
3. TDHCA should have only 1 QAP for all of Texas, and
4. TDHCA should revise sections of its Proposed 2013 QAP, so that 
projects in QCTs (low-income neighborhoods) that are part of a 
comprehensive revitalization supported by the City have a competitive 
opportunity to receive an award.

As a representative for Fort Worth in the Texas Legislature, I believe it is vital that 
our community revitalization efforts in North Texas focus on those communities 
that need it most and that we not squander precious resources on affluent suburbs 
who could much more easily finance their own projects. I join Rep. Anchia in urging 
you to follow that spirit in your response to the judge’s ruling. 

Sincerely,
Rep. Lon Burnam
District 90
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John Dugan, City of San Antonio 
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National Preservation Initiative 

1101 30th Street, N.W., Suite 400          Washington, D.C. 20007          202-333-8931          FAX: 202-833-1031 

 

 

 

 

 

 

 

 

October 22, 2012 

 

Mr. Misael Arroyo 

 Executive Director 

Texas Department of Housing and Community Affairs  

P.O. Box 13941 

Austin, TX 78711-3941 

 

Memo:  Texas Draft 2013 Qualified Allocation Plan  

 

Dear Mr. Arroyo:  

 

The National Housing Trust is a national nonprofit organization formed to preserve and revitalize 

affordable homes to better the quality of life for the families and elderly who live there. NHT engages 

in housing preservation through real estate development, lending and public policy.  Over the past 

decade, NHT and our affiliate, NHT-Enterprise Preservation Corporation, have preserved more than 

25,000 affordable apartments in all types of communities, leveraging more than $1 billion in financing.   

We appreciate the opportunity to comment on Texas’ Qualified Allocation Plan.  The Trust fully 

acknowledges and appreciates the entire set of preservation policies and programs established by the 

Texas Department of Housing and Community Affairs.  The comments below refer directly and 

specifically to TDHCA’s draft QAP as it relates to the tax credit program and are in no way meant to 

imply a lack of appreciation for your other successful preservation programs and policies or the current 

challenges in the tax credit market. 

In summary, we urge TDHCA to: 

 Maintain the 15% set-aside for “at risk” developments and continue to prioritize proposals 

involving preservation and rehabilitation of existing multifamily rental housing in the final 

2013 QAP. 

 Balance the allocation of tax credits for new construction and the preservation of existing 

housing, particularly where existing housing is principally occupied by low income minority 

households. 

 Maintain the green building incentives in the final QAP, and consider working with state 

utilities to create energy efficiency programs for multifamily properties.  
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Preservation is a cost-effective policy 
 

In 2010, the per-unit cost of preservation 
projects in Texas was 20% less than that of 
new construction projects.  

 
 

At-risk properties in Texas 
 
Project-based Section 8 properties with contracts 
expiring before the end of fiscal year 2017: 

 26,443 assisted units in 375 properties 
 47% of which are owned by for-profit owners 

 
 

Low Income Housing Tax Credits and Preservation in Texas  

Our nation faces a serious shortage of housing 

for low- and moderate-income families.  Over 

the last decade, more than 15% of our 

affordable housing nationwide has been lost 

to market-rate conversion, deterioration, and 

demolition.  By prioritizing preservation, 

Texas’ Qualified Allocation Plan can provide 

the incentives necessary to prevent the loss of 

this indispensable affordable housing.  Property owners, nonprofit organizations, developers, and local 

governments depend on state housing finance agencies to provide the financial and technical assistance 

necessary to preserve affordable housing for future generations. 

Preserving and rehabilitating existing housing has proven to be a cost-effective method to provide 

rental housing to low-income families and seniors.  Nationwide, rehabilitation projects require almost 

40% less tax credit equity per unit than new construction developments.  In addition, preservation 

prolongs federal investment in affordable housing properties.  As such, states around the nation have 

recognized that preservation is a common sense response to America’s affordable housing shortage, 

and have prioritized preservation and rehabilitation in their QAPs.  Forty-six state agencies prioritize 

competitive 9% tax credits for preservation by creating set-asides or awarding points to 

proposals that involve the preservation and rehabilitation of existing affordable housing.   

The Trust strongly supports TDHCA’s efforts to 

encourage preservation by setting aside 15% of 

Texas’ competitive tax credits for “at risk” 

developments.  Texas’ past preservation efforts 

have been highly successful.  From 2007 – 

2011, at least 183 properties with 17,854 

apartments were preserved in Texas with 9% 

and 4% Low Income Housing Tax Credits.  Texas is a leader in the region in prioritizing 

preservation.  We urge TDHCA to maintain its 15% set-aside for “at risk” developments in the 

final 2013 QAP. 

 

Low Income Housing Tax Credits and Fair Housing 

The Trust recognizes TDHCA’s efforts to expand affordable housing to areas of opportunity through the 

Opportunity Index, but doing so must not be at the expense of existing low-income communities. With 

that in mind, the Trust urges TDHCA to balance the allocation of tax credits for new construction 

and the preservation of existing housing, particularly where existing housing is principally occupied 

by low income minority households. Fair housing principles should combat residential segregation by 

prohibiting the denial of housing opportunities on the basis of race. Striking a balance between addressing 

priority housing and redevelopment needs and providing improved opportunities can produce a tension 

between the twin goals of the Act – avoiding discrimination while promoting integration. By striking a 

balance between incentivizing new construction in communities of opportunity and investing in existing 

neighborhoods where low income residents already live, TDHCA will preserve existing affordable housing 

occupied by low-income households and avoid discrimination against those households by catalyzing 

investment and development in those neighborhoods.  
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Preservation is Environmentally Friendly 

State and local agencies are increasingly encouraging, and in some cases requiring, affordable housing 

developers to adopt green building practices.  Using green building strategies, preservation projects 

can deliver significant health, environmental, and financial benefits to lower-income families and 

communities.  Green technologies promote energy and water conservation and provide long-term 

savings through reduced utility and maintenance costs, all while providing residents with a healthier 

living environment and reducing carbon emissions. 

We enthusiastically support the green building incentives included in TDHCA’s threshold and 

selection scoring criteria, and commend TDHCA for including consideration for green building 

practices, healthy building materials and energy efficient design features in Texas’ QAP.  

The Trust also encourages THHCA to partner with Texas’ utilities to make energy-efficiency 

programs more accessible to affordable, multifamily developments. A majority of states implement 

utility-funded energy efficiency programs, often paid for through charges included in customer utility 

rates. These programs are a significant and growing source of resources for residential energy retrofits 

that remain largely untapped by the multifamily sector. Utility energy efficiency program budgets have 

significantly increased since 2006 and could reach $12 billion nationwide by 2020. Reaching under-

served markets, such as affordable multifamily housing, will be necessary if utilities are to achieve 

higher spending and energy saving goals. In several states, utilities are partnering with state housing 

agencies and affordable housing owners to develop successful multi-family energy efficiency retrofit 

programs for multifamily properties. Energy efficiency upgrades in affordable rental housing are a 

cost-effective approach to lower operating expenses, maintain affordability for low-income 

households, reduce carbon emissions, and create healthier, more comfortable living 

environments for low-income families.  

 

Conclusion 

It is fiscally prudent for states to balance tax credit allocations between new construction and 

preservation/rehabilitation.  In addition to helping to build sustainable communities, preservation is 

significantly more cost-efficient and environmentally friendly than new construction.  The National 

Housing Trust urges the Texas Department of Housing and Community Affairs to continue its support 

for sustainable communities and the preservation of Texas’ existing affordable housing maintaining the 

set-aside for “at-risk” properties in your final 2013 QAP.  I also urge you to continue to encourage the 

use of green building techniques and materials for rehabilitation and preservation.   

Thank you for the opportunity to comment on this important issue in the State of Texas. 

 

Sincerely, 

 
Michael Bodaken 

President 
 

 



Unleashing Utility Resources to Energy 
Retrofit Affordable Multifamily Housing

  
  UTILITY-FUNDED ENERGY EFFICIENCY PROGRAMS: AN UNTAPPED RESOURCE FOR AFFORDABLE HOUSING         

Energy efficiency upgrades in affordable rental housing are a cost- 
effective approach to lower operating expenses, maintain afford-
ability for low-income households, reduce carbon emissions, and 
create healthier, more comfortable living environments for low-in-
come families.

A majority of states implement utility-funded energy efficiency 
programs, often paid for through charges included in customer util-
ity rates. These programs are a significant and growing source of 
resources for residential energy retrofits that remain largely un-
tapped by the multifamily sector.  Utility energy efficiency program 
budgets have significantly increased since 2006 and could reach 
$12 billion nationwide by 2020.

If multifamily energy retrofits are to occur at scale, utilities will 
need to develop energy efficiency programs that address the 
unique nature of the multifamily sector. While nationwide data is 
unavailable, most utility-funded programs typically focus first on 
single-family and small rental properties rather than multifamily 
properties (5 units or more).1 

In several states, utilities are partnering with state housing agen-
cies and affordable housing owners to develop successful multi-
family energy efficiency retrofit programs. 
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Utility-funded energy effi-
ciency programs are a signifi-
cant source of resources for 
building retrofits that remain 
largely untapped by the multi-
family sector. 

Total nationwide annual 
spending on utility energy ef-
ficiency programs could reach 
as much as $12 billion by 
2020.

Reaching under-served mar-
kets, such as affordable multi-
family housing, will be neces-
sary if utilities are to achieve 
higher spending and energy 
savings goals.

In several states, utilities are 
partnering with housing agen-
cies and affordable housing 
owners to help shape and ad-
minister successful multifam-
ily retrofit programs.
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 Key Takeaways:

U.S. Ratepayer-Funded Electric Efficiency Program Spending or 
Budgets ($B)
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Total U.S. program spending for years 2006-2009. (Source: ACEEE)
*Total U.S. program budgets for year 2010. (Source: Institute for Electric Efficiency)
**Projected total U.S. program budgets in 2020 according to the Lawrence Berkley Nat’l Labratory (Source: 
Institute for Electric Efficiency)  
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1 National Consumer Law Center, “Up the Chimney: How HUD’s Inaction Costs Taxpayers Millions and Drives Up Utility Bills for Low-Income Families.”
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Iowa

In Iowa, a partnership between the Iowa Utilities 
Board, the Iowa Finance Authority, and investor-
owned utilities ensure that low-income renter house-
holds have an opportunity to benefit from energy 
efficiency improvements. Utilities provide enhanced 
rebates for energy efficiency improvements in afford-
able multifamily housing, paying up to 40 percent of 
the cost of the measures.  

New Jersey

New Jersey’s largest utility, PSE&G, and the New Jer-
sey Housing and Mortgage Finance Agency (NJHMFA) 
have collaborated to develop an innovative multifam-
ily housing energy retrofit program.  PSE&G’s Resi-
dential Multifamily Housing Program provides upfront 
interest-free financing and grant incentives to cover 
the cost of eligible energy efficiency improvements.

PSE&G worked closely with NJHMFA to develop strat-
egies to address the unique needs of affordable mul-
tifamily housing.  Highlights of the program include 
the following: 

Incentives eliminate or significantly reduce the 
owner’s contribution to the construction costs.  
Owners have the option of repaying the zero in-
terest loans through energy savings and on their 
utility bill. 

Participating owners who may be unfamiliar with 
how to procure energy efficiency services receive 
ongoing guidance and technical assistance for 
soliciting contractor bids.    

To gain access to potential customers, PSE&G 
relied on NJHMFA’s help to reach multifamily 
owners. The program has been fully prescribed to 
date.

•

•

•

Massachusetts

In 2009, the owners and operators of affordable 
multifamily housing in Massachusetts convinced the 
state’s utility companies and other key stakeholders 
that the existing utility energy efficiency programs did 
not work for affordable multifamily buildings. At the 
time, owners of multifamily properties often had to 
apply completely separately to a utility’s residential 
and commercial programs, as a building could have 
a mix of master meters (requiring participation in 
the commercial utility program) and individual ten-
ant meters (requiring participation in the residential 
utility program). Further, an electric utility’s program 
might address lighting and appliances, but do noth-
ing to address inefficient heating plant or the build-
ing envelope. The utilities agreed to consider revis-
ing their programs so that multifamily owners could 
achieve true one-stop shopping and obtain services 
that would address the full range of efficiency needs 
in these buildings. The new Low-Income Multifamily 
Retrofit Energy Program was launched in 2010. The 
program’s electric utility-funded budget for 2011 is 
$14 million, and the gas budget is $8.5 million.

Oregon

In Oregon, the state’s housing finance agency- Or-
egon Housing and Community Services (OHCS)- 
administers an affordable housing program that is 
partially funded through proceeds from the state’s 
ratepayer-funded energy efficiency budget. The 
Housing Development Grant Program (HDGP) pro-
vides grants to construct new housing or acquire and 
rehabilitate existing affordable housing.  Between 
2009-2011, HDGP funding was used to save and 
improve nearly 600 HUD subsidized affordable apart-
ments that were at risk of being lost from the state’s 
affordable housing supply.



 
 
 
 
 
 
 
 
 
 
 

Comment (65) 
Janine Sisak, JSA Development Company 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Janine Sisak
To: Cameron Dorsey; Teresa Morales <teresa.morales@tdhca.state.tx.

us> (teresa.morales@tdhca.state.tx.us); 
Subject: Comments to QAP Definition of Supportive Housing
Date: Wednesday, October 03, 2012 5:12:52 PM

Cameron:

As we discussed, I’d like to comment on the definition of Supportive 
Housing, and specifically recommend adding the following language to the 
second sentence.  The new language is in italics. 

“Supportive housing developments generally require established funding 
sources outside of project cash flow and are proposed and expected to be 
debt free or have no foreclosable or noncash flow debt, 
unless the 
development is a 
Tax Credit Bond 
Development which 
has a commitment 
for a project 
based rental 
assistance
contract that 
assures a contract 
rent for a 
majority of the 
units, in which 
case the 
development is 
treated as 
Supportive Housing 
under all chapters 
of the Uniform 
Multifamily Rules, 
except  Subchapter 

tmorale2
Text Box
Additional comment located in October 9 Board meeting transcript.



D –  Underwriting 
and Loan 
Policies. ”

P.S.  Still waiting for Gateway team to decide whether to go ahead with 
agenda item next Tuesday.  We should have final answer tomorrow.

Thanks

Janine Sisak

Senior Vice President/General Counsel

Diana McIver & Associates, Inc.

4101 Parkstone Heights Drive, Suite 310

Austin, Texas 78746

Phone:  512-328-3232 ext. 166

Fax:  512-328-4584
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Texas Association of Affordable Housing Providers 
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October 19, 2012 

 

 

Board of Directors 

Texas Department of Housing and Community Affairs 

221 East 11th Street 

Austin, Texas 78701 

 

Dear Chairman Oxer & Members of the Board: 

 

On behalf of the Texas Affiliation of Affordable Housing Providers (TAAHP), we would 

like to submit several recommendations for modifications to the 2013 Multifamily 

Program Rules - Qualified Allocation Plan (QAP) that are being suggested by our 

membership.  TAAHP has more than 275 members including affordable housing 

professionals active in the development, ownership and management of affordable 

housing in the State of Texas.  

 

It is TAAHP’s policy to submit only recommendations that represent consensus 

opinions from the membership.  Please note that there are several important 

provisions of the QAP that are not addressed in these consensus comments because 

the diverse TAAHP Membership has different views on the best ways to address 

those issues.  TAAHP Members will be raising those issues for which there is no 

consensus individually.  TAAHP’s recommendations were developed at a meeting 

with the TAAHP Membership on October 15, 2012 in response to the draft approved 

by the TDHCA Governing Board on September 6, 2012. 

 

The TAAHP QAP Committee would like to thank the TDHCA Staff for taking the time 

to review and discuss the consensus comments previously submitted and for 

incorporating some of the suggested changes in the draft.  The comments in this 

letter represent additional comments, comments that are still under consideration, or 

comments that have not yet been incorporated into the draft. 
 
Chapter 10, Subchapter A. General Information and Definitions: 

 

RECOMMENDATION #1 

§10.003 (a)(106) Site Work.  

TAAHP recommends that the definition and development cost schedule be carved 

out of Site Work and put into a new category defined as “Site Amenity Costs” all 

non-Site Work items such as pools, fencing, landscaping, sports courts and 

playground area. 

 
Chapter 10, Subchapter B. Site and Development Restrictions and Requirements: 

 

RECOMMENDATION #2 

§10.101(a)(2) Mandatory Site Characteristics. 

TAAHP recommends that public transportation be added as an option.  Additionally, 

TAAHP recommends changing the distances for mandatory site characteristics to two 

(2) miles for urban and three (3) miles for rural. 
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RECOMMENDATION #3 

§10.101(a)(3) Undesirable Site Features.  

TAAHP recommends that a waiver process be developed for all undesirable site features.  Please 

note that when the undesirable site features were moved from a negative point category to 

threshold, the TDHCA Board stated that waivers could be sought.  In the alternative, if the 

Department prefers not to provide a waiver process for this section,  it should be made clear that 

waivers may be requested with respect to items:  (B) [railroad tracks], (C) [industrial uses], (E) [high 

voltage transmission lines, cell towers], and (F) [airport accident or clear zones].   

 

TAAHP also recommends that an exception be carved out for railroads using HUD mitigation 

standards.  

 

RECOMMENDATION #4 

§10.101(a)(4) Undesirable Area Features. 

TAAHP recommends that the area features be more clearly defined and quantified.   

 

TAAHP also recommends that the rules provide for an expedited review and appeals process for 

undesirable area features, such as: 

 

The Executive Director shall either grant or deny a waiver or pre-clearance within five (5) 

business days of receipt by the Department of disclosure of undesirable area features 

under this clause (4).  If the Department does not respond within such five (5) business day 

period, the application will not be terminated due to issues under this clause (4).  Any denial 

of a waiver or pre-clearance may be immediately appealed to the Board at the next Board 

meeting regardless of any appeal filing deadlines set forth in Section 10.902 of this chapter 

(relating to the appeals process). 

 

Additionally, TAAHP recommends that any area features disclosed under this section and/or any 

waivers or pre-clearance granted with respect to this section be excluded as grounds for challenges 

within the challenge process.  

 

RECOMMENDATION #5 

§10.101(6)(B) Unit Amenities. 

TAAHP recommends adding options for unit amenities to allow for 7 points becoming more 

achievable.  Additionally, TAAHP recommends desk and computer nook be added to the unit 

amenities list.  Please note that TAAHP members may be providing additional amenities separately 

and through the public comment process. 

 

Chapter 10, Subchapter C. Application Submission Requirements, Ineligibility Criteria, Board 

Decisions and Waiver Rules: 

 

RECOMMENDATION # 6 

§10.205(5) Civil Engineer Feasibility Study. 

TAAHP recommends that the feasibility report be deleted or, at a minimum, that the amount of 

detailed information required from the Civil Engineer be reduced. 
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Chapter 11. State of Texas 2013 Qualified Allocation Plan Housing Tax Credit Program: 

 

RECOMMENDATION #7 

§11.2 Program Calendar for Competitive Housing Tax Credits. 

TAAHP recommends moving the submission date of the community revitalization plan from pre-

application final delivery date (01/08/2013) to full application final delivery date (03/01/2013). 

 

RECOMMENDATION #8 

§11.4(b) Maximum Request Limit (Competitive HTC Only). 

TAAHP supports having  the maximum request limit amount equal to 150% of the credit amount 

available in the sub-region as set forth in the draft QAP approved for public comment by the TDCHA 

Board at the September 6, 2012 Board meeting. 

 

RECOMMENDATION #9 

§11.4(c)(2) Increase in Eligible Basis (30 percent Boost). 

TAAHP recommends adding the following category to be eligible for the 30 percent boost: 

  

(E) any non-Qualified Elderly Development not located in a QCT that receives funds from 

the local jurisdiction of at least $2,000 per unit. 

 

RECOMMENDATION #10 

§11.7(a) Tie Breaker Factors. 

TAAHP recommends deleting the first tie breaker that is based on the Opportunity Index, however; 

if TDHCA cannot do so with respect to region 3, then TAAHP recommends deleting the first tie 

breaker that is based on the opportunity index for all regions other than region 3. 

 

RECOMMENDATION #11 

§11.8(b)(1)(D) Pre-Application. 

TAAHP recommends removing the Community Revitalization Plan, Cost per Square Foot and Local 

Government Funding categories from the scoring items included in this section. 

 

RECOMMENDATION #12 

§11.9(c)(4) Opportunity Index. 

TAAHP recommends using the poverty rate for families or individuals (whichever yields the most 

positive result) for calculating the opportunity index criteria.   

 

RECOMMENDATION #13 

§11.9(c)(6)(B) Underserved Area. 

TAAHP recommends increasing Qualified Elderly Developments to two (2) points.  Additionally, 

TAAHP recommends comparing development types to each other and revising the language “never 

received a competitive tax credit allocation” to “within the last five years has not received a tax 

credit allocation.”  

 

RECOMMENDATION #14 

§11.9(d)(2)(A) Community Input Other than Quantifiable Community Participation. 

TAAHP recommends removing letters of opposition counting against letters of support.  
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RECOMMENDATION #15 

§11.9(d)(3) Commitment of Development Funding by Unit of General Local Government. 

TAAHP recommends changing the date by which the awards occur to no later than Commitment.  In 

many cases a unit of local government will receive more applications for funds than are available and 

therefore are not in a position to make an award until after the TDHCA Board has determined which 

applications will receive an award of Tax Credits.  If a unit of local government needs to wait until 

after the late July TDHCA Board meeting in order to know which of its applications are viable, making 

a decision with regard to awards by August 1 (within a few days of the late July TDHC A Board 

meeting)  is problematic. 

 

RECOMMENDATION #16 

§11.9(e)(2)(B) Cost of Development per Square Foot. 

TAAHP recommends that the 2011 QAP language with a cost boost of at least $3,000 a unit be 

reinstated because it best honors the legislative intent and the language of the statutory requirement, 

it recognizes that we do create different types of housing in different communities that cannot be 

“averaged,” and it does not create a 10 point “unknown” as we make decisions about what 

developments to pursue.  Please note that there is emphatic and broad support for this 

recommendation among the TAAHP Membership. 

 

TAAHP is very concerned about the new proposed language for several reasons.   

 

First, it does not honor the legislative intent of the statutory language which was established solely 

for purposes of limiting tax credit requests.  This is why the concept of a flat dollar cost per square 

foot cap was included in the 2004 QAP.   

 

Second, the properties developed in Texas are very diverse in terms of costs, both based on the type 

of construction (single story cottages, multi-story elevator buildings, multi-story buildings with 

structured parking, single family, and even developments with two types of construction) and on the 

location of the development (urban versus rural, hurricane prone areas versus inland, etc.)   Based on 

this diversity, calculating a “mean” as the benchmark is not at all reflective of “true costs.”  Despite 

the dollar cost per square foot cap contained in the last 8 QAPs, TDHCA has seen a variety of costs 

based on the various construction types, and that is why over the years, several different dollar caps 

have been developed for different situations.   

 

Third, the uncertainty that this proposed language creates for developers is problematic.  This is a 10 

points category which as proposed is completely outside of the control of the developer and 

therefore prevents informed decision making about which developments to pursue.   When 

developers are spending at minimum $50,000 to prepare an application, this level of uncertainty is 

untenable.  

 

Finally and most importantly, this proposed change will likely result in homogenously designed 

housing with the potential for inferior construction quality.  Developers will be discouraged from 

implementing innovative designs that might cost even slightly more than “average.”  Examples of 

such innovative design that would be discouraged would include achieving a LEED certification, 

incorporating a mixed-building or mixed-use concept, or simply meeting a higher architectural 

standard set by local municipality.  Along the same vein, incorporating higher quality construction 

products that improve long term durability, added security features, and additional non-required 

amenity features will be discouraged as well, which will simply reduce the quality and longevity of 

housing funded with tax credits. 
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RECOMMENDATION #17 

§11.9(e)(7)(A) Point Deductions. 

TAAHP recommends deleting penalty (A). 

 

RECOMMENDATION #18 

§11.10 Challenges. 

TAAHP supports a $2500 fee for challenges and more time for Applicant to respond to challenges. 

 

On behalf of the TAAHP membership, we appreciate your consideration of these comments.  Should 

any additional information or clarification be needed, please do not hesitate to call. 

 

Sincerely, 

 

 
  

Debra Guerrero    David Koogler 

Co-Chair, TAAHP QAP Committee Co-Chair, TAAHP QAP Committee 

 

Cc: TDHCA Staff 

 TAAHP Membership 

 



 
 
 
 
 
 
 
 
 
 
 

Comment (67) 
Arnold Garcia, Dilley Housing Authority 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 

Comment (68) 
Tony Sisk, Churchill Residential 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Cameron Dorsey
To: Teresa Morales; 
Subject: FW: request for change in threshold rules
Date: Wednesday, September 26, 2012 12:22:02 PM
Attachments: image001.png

Looks like public comment.

From: Tony Sisk [mailto:tsisk@cri.bz]
Sent: Wednesday, September 26, 2012 9:43 AM 
To: Cameron.Dorsey@tdhca.state.tx.us 
Cc: Jean Latsha (jean.latsha@tdhca.state.tx.us); Brad Forslund 
Subject: request for change in threshold rules

Cameron/Jean-  We have a couple of suburban family Dallas sites that are a 
little more than 1 mile away from a total of 6 services.  In these growing 
suburban areas, it takes time to get all of these services in place, but they are 
coming as rooftops continue to build up.  Could you please change the 1 
mile rule for Urban to 2 miles, and make it equal to rural.  People buy houses 
in these outlying master plan communities, and don’t mind driving 1.5 or 2 
miles to services.

Tony

Tony Sisk
Principal
Churchill Residential, Inc.
5605 N. MacArthur Blvd. #580
Irving, TX 75038
972-550-7800 x 224
972-679-8395 Cell
972-550-7900 Fax



 
 
 
 
 
 
 
 
 
 
 

Comment (69) 
Dan Branch 

 State Representative District 108 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 
 
 
 
 

Comment (70) 
R.L. Bobby Bowling, IV, Tropicana Building Corporation 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



TROPICANA BUILDING CORPORATION 

4655COHEN AVEe915 - 821-3550eEL PASO,TEXAS 79924 

October 22,2012 

Cameron Dorsey 
TDHCA 
VIAe-mail 

RE: 	 COMMENTS ON PROPOSED 2013 QAPAND PROPOSED 2013 

UNDERWRITNG RULES 


Dear Cameron, 

We offer the following comment on the Draft 2013 QAP. We break our comments into 
2 categories, comments that offer substantive changes and comments addressing 
what are merely clerical changes that we think need to be made in language. 

Substantive Changes: 

1. 	 11.4(b) Maximum Request Limit: We request that the per-deal cap be 
lowered to $1.2 million or 150% of the amount set aside in the sub-region. We 
have signed on to another letter submitted by a group of experienced Texas 
developers that details our reasoning for this change, but briefly, a smaller cap 
will allow for a better distribution of state assets, allowing more deals to be 
done. With higher tax credit pricing in the market place, a $1 .2 million award of 
credits will support deals large enough to realize economies of scale on the 
management cost side. 

2. 	 11.9(b)(2) Soonsor Characteristics: We support the language in the draft 
QAP for this item, as it will allow TDHCA to award "good players" for keeping 
properties in outstanding shape. According to Patricia Murphy, the threshold 
score of 85 on the UPCS proposed ill the draft OAP would include the top 40% 
of properties in the TDHCA portfolio. We believe this is an adequate cut-off 
point. However, a'iso according to Patricia, a score of 92 would include the top 
20% of properties in the TDHCA portfolio-a threshold which we would also 
support. It is important to note that this item does not "require Texas 
experience" as has been incorrectly identified by out-or-state witnesses 
in testimony at TDHCA public hearings and board meetings. Rather, the 
point item seeks to identify and reward owners of existing properties who are 
spending hundreds of thousands of dollars each year to keep their properties in 
Texas in near-new condition and able to stand up to the most rigorous state 
compliance program in the country. The point item allows for alternatives for 
first-t,ime developers to get points and also encourages first-time developers to 
partner with these "good players"-which is a win-win-win opportunity for the 
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state of Texas and TDHCA charged with compliance duties by the Federal 
Government, the new developers (who probably have no idea how difficult 
compliance requirements in Texas are relative to owning market apartments or 
tax credit apartments in other states), and most importantly-the low-income 
tenants being served by the program in Texas. There are many "one and 
done" players in this industry, and this point-item will also serve to weed-out 
those with that intention~before they are awarded,instead of after the fact as 
is the case with the current policy of expelling "bad players" from the program 
after they own a property and ignore compliance requirements. Most federal, 
state, and local bidding opportunities DO INCLUDE an item such as this which 
seeks to reward the "good players" in the program. 

3. 	 11.9(d){3) Commitment of Funding by a Unit of General Local 
Government: We strongly support the language in the draft OAP regarding 
this item, as without it, an unfair advantage wou'ld be realized by local Public 
Housing Authorities (PHAs) with the higher thresholds for contributions and 
points al'so being proposed in the 2013 OAP. Any item that would allow for an 
unfair advantage to be real!ized by a public entity over a private entity goes 
against the original intent of the Section 42 program-a program Congress 
always intended to be used by private developers-and is innately unfair. We 
believe Cameron Dorsey stated ,it best at the October 9th TDHCA Board 
Meeting when he stated, " ... staff can't really come up with a really great policy 
reason why we would say a PHA deserves to be able to get more points 
inherently under this item than another development type. We just didn't see a 
reason to distinguish between types of owners." We agree entirely with this 
statement, as decades of evidence have shown that the private sector is much 
more efficient in every aspect of delivering products to the market place than a 
governmental entity, and if anything, the reverse should occur (tax-paying, 
private entities should get a point advantage over governmental entities). Also, 
as Mr. Dorsey stated in further testimony at the October 9th Board Meeting, 
there are other areas of the OAP and other aspects of the program where 
PHAs still have a decided advantage over private sector applicants-the ability 
to exercise their tax-exempt status on both sales and property taxes, as well as 
re-distr,ibute Section 8 vouchers to themselves on their own tax credit 
properties are built-in advantages that are quite enough without any expressed 
OAP point advantages. 

Clerical Changes: 

1: 	11.9(d)(6)(C)(i) For Developments Located in a Rural Area: This section 
seeks to clarify that an applicant cannot first pay an entity to do certain things 
that would gain them points under the OAP, which we agree with. However, 
the 'Ianguage is too broad as written and may unintentionally disallow any 
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developer who has paid taxes or fees to a local governmentallentity. We would 
propose changing the I'anguage of the second sentence in this paragraph to 
state: 

The Applicant or Related Party cannot contribute funds for or finance the 
project or infrastructure, except through the normal and customary payment 
ofproperty taxes, franchise taxes, sales taxes, impact fees and/or any other 
taxes or fees traditionally used to pay for or finance such infrastructure by 
cities, counties, state or federal governments or their related subsidiaries. 

We also submit the following comment on the proposed 2013 Draft Real Estate 

Analiysis Rules and Guidelines: 


1. 	 10.302(i)(6)(B)(i) and 10.302(i)(6)(B)(iii) Exceptions: These 2 sections of the 
rules allow for the TDHCA underwriting feasibility rules to be ignored in their 
entirety if a PHA dedicates its own Section 8 Project-Based vouchers to at least 
50% its development or characterizes at I'east 50% of its development as 
"public housing." The supposition in this language (dating back several years) 
is that the Federal Government will "bail-out" a deal that becomes infeasible--a 
supposition that we believe is imerror and at the very feast bad public policy. 
We believe that this section should be stricken from the rules as it holds private 
developers to a much stricter standard than for PHAs. The tax credit program 
has been the most successfull affordable housing program ever created by the 
federal government and in Texas mainly due to the fact that PRIVATE 
SECTOR DEVELOPERS have been the major players in the program, 
especially in Texas. If it is the Department's wish to allow public sector PHA's 
to compete with private developers, then at least a level playing field should be 
established and ALL DEVELOPERS SHOULD HAVE TO FOLLOW THE 
SAME UNDERWRITING RULES. Further, in this economic and fiscal climate, 
the Federal Government is likely to lessen support of or eliminate entirely both 
the Section 8 program and the Public Housing program, leaving TDHCA to deal 
with infeasible projects over the long-term if this rule is not changed. 

This concludes our comments for the 2013 draft rules regarding the LlHTC program. 
Thank you in advance for considering our comments. 

s~~ //[2. JJ£
r.-c~~O~b;'~ing IV 

President 




 
 
 
 
 
 
 
 
 
 
 
 

Comment (71) 
Anthony Jackson 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Tim Irvine
To: Cameron Dorsey; Jean Latsha; Teresa Morales; Barbara Deane; 

Michael Lyttle; 
Subject: FW:
Date: Monday, October 29, 2012 7:11:00 AM

More Frazier-related input

Tim

From: anthony jackson [mailto:antjacks52@yahoo.com]
Sent: Sunday, October 28, 2012 6:44 PM 
To: tim.irvine@tdhca.state.tx.us 
Subject:

Dear Mr. Irvine

I am a former resident of the Frazier neighborhood in Dallas, Texas.  I have 
become aware of the issues related to the ICP v. TDHCA lawsuit, and the 
effect the lawsuit is having on affordable housing in low income areas.

As you know, the Frazier area is part of a revitalization effort that has been 
in progress for quite some time, and with no conventional financing 
available, the Low Income Housing Tax Credits (LIHTC) are key for the 
revitalization to continue.

I understand the LIHTC were originally designed for areas of revitalization, 
in fact, according to your own Motion filed in the ICP v. TDHCA lawsuit, 
“Section 42 shows a clear congressional preference for assisting those with 
the lowest incomes, serving low-income tenants for long periods of time, 
and placing projects in QCTs …Congress clearly intended that LIHTC should 
be used to help low-income tenants for long periods of time and to 
revitalize low income areas.”

Therefore, I urge you to do the following:

· If the Judge denies the Motion, TDHCA should appeal the decision 
and Order
· File a motion requesting a stay of the judge’s Order until a court of 



final resort determines the case
· Revise sections of the Proposed 2013 QAP, so that projects in QCTs 
(low-income neighborhoods) that are part of a comprehensive revitalization 
supported by the city have a competitive opportunity to receive an award

Thank you,

Sincerely
Anthony Jackson
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MULTIFAMILY FINANCE DIVISION 

BOARD ACTION REQUEST 
NOVEMBER 13, 2012 

 
Presentation, Discussion and Possible Adoption of orders adopting the repealing of 10 TAC 
Chapter 49, 2011 Housing Tax Credit Qualified Allocation Plan, and 10 TAC Chapter 50, 2012, 
Housing Tax Credit Qualified Allocation Plan and an order adopting new 10 TAC Chapter 11, 
Housing Tax Credit Program Qualified Allocation Plan, and directing its publication in the Texas 
Register.  
 

RECOMMENDED ACTION 
 

WHEREAS, the Texas Department of Housing and Community Affairs (the 
Department) is authorized to make Housing Tax Credit allocations for the State 
of Texas, and; 

 
WHEREAS, the Department, as required by §42(m)(1) of the Code, developed 
this Qualified Allocation Plan to establish the procedures and requirements 
relating to an allocation of Housing Tax Credits, and; 

 
WHEREAS, pursuant to Chapter 2306 the Board shall adopt and submit to the 
Governor a proposed Qualified Allocation Plan no later than November 15; 
 
NOW, therefore, it is hereby,  
 
RESOLVED, that the final order adopting the repeal of 10 TAC, Chapter 49, 
2011 Housing Tax Credit Qualified Allocation Plan and Chapter 50, 2012 
Housing Tax Credit Qualified Allocation Plan and final order adopting the new 
rule  10 TAC, Chapter 11, Housing Tax Credit Program Qualified Allocation Plan 
is hereby ordered and approved, together with the preamble presented to this 
meeting, for publication in the Texas Register. 
 
FURTHER RESOLVED, that the Executive Director and his designees be and 
each of them hereby are authorized, empowered, and directed, for and on behalf 
of the Department, to cause the draft Qualified Allocation Plan, together with the 
preamble in the form presented to this meeting, to be delivered to the Governor, 
prior to November 15th for his review and approval and to cause the Qualified 
Allocation Plan, as approved by the Governor, to be published in the Texas 
Register and in connection therewith, make such non-substantive technical 
corrections as they may deem necessary to effectuate the foregoing. 
 

BACKGROUND 
 
The Board approved the proposed Qualified Allocation Plan, 10 TAC, Chapter 11, at the 
September 6, 2012, Board meeting to be published in the Texas Register for public comment. 
Additionally, staff provided the Board with a report item at the October 9, 2012, meeting which 
included comments that had been received to date in addition to any comments made at the 
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meeting to allow.  Such report item would allow, if needed, portions of the QAP to be re-
proposed in order to provide for the possibility of final adoption with any material changes from 
what was currently proposed.  Based on comments made at that meeting from both the general 
public and the Board, re-publishing the QAP was not necessary.  
 
In keeping with the requirements of the Administrative Procedures Act, staff has reviewed all 
comments received and provided a reasoned response to these comments. Staff has listed the 
areas below that received the most comment.  
 

1. §11.4(b)  Maximum Request Limit  
2. §11.5(3)  At-Risk Set-Aside 
3. §11.9(b)(2)  Sponsor Characteristics  
4. §11.9(c)(4)  Opportunity Index 
5. §11.9(d)(3) Commitment of Funding by Unit of General Local Government 
6. §11.9(d)(6) Community Revitalization Plan 
7. §11.9(e)(2)  Cost of Development Per Square Foot  
8. §11.9(e)(4)  Leveraging of Private, State and Federal Resources  
9. §11.9(e)(6)  Development Size  
10. §11.9(f)  Point Deductions  
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Attachment A: Preamble, Reasoned Response, and New Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts new 10 
TAC, Chapter 11, §§11.1 – 11.10 concerning the Housing Tax Credit Program Qualified 
Allocation Plan.  Sections 11.2 – 11.4 and 11.5 and 11.8 – 11.10 are adopted with changes to text 
as published in the September 21, 2012 issue of the Texas Register (37 TexReg 7411). Sections 
11.1 and 11.6 – 11.7 are adopted without change and will not be republished. 
 
REASONED JUSTIFICATION.  The Department finds that the adoption of the rule will result 
in a more consistent approach to governing multifamily activity and to the awarding of 
multifamily funding or assistance through the Department while minimizing repetition among 
the programs.  The comments and responses include both administrative clarifications and 
corrections to the Housing Tax Credit Qualification Allocation Plan based on the comments are 
received.  After each comment title, numbers are shown in parentheses.  These numbers refer to 
the person or entity that made the comment as reflected at the end of the reasoned response.  If 
comment resulted in recommended language changes to the Draft Housing Tax Credit Qualified 
Allocation Plan as presented to the Board in September, such changes are indicated.  
 
SUMMARY OF PUBLIC COMMENT AND STAFF RECOMMENDATIONS 
 
Public comments were accepted through October 22, 2012 with comments received from (1) 
Michael Ash, Commonwealth Development, (2) Ginger McGuire, (3) Brett Johnson, Overland 
Property Group, (4) Bobken Simonians, Houston Housing Authority, (5) Craig Litner, Pedcor, 
(6) Diana McIver, DMA Development Company, (7) Mark Mayfield, (8) Matt Hull, Texas 
Association of Community Development Corporations, (9) Sarah Andre, (10) Lynn Blakeley, 
Blakeley Commercial Real Estate, (11) Claire Palmer, (12) Craig Taylor, (13) Cynthia Bast, 
Locke Lord, (14) Dennis Hoover, Hamilton Valley Management, (15) Ken Smith, Revitalize 
South Dallas Coalition, (16) Linda Brown, Casa Linda Development Corporation, (17) 
Bernadette Nutall, Dallas ISD, (18) Rafael Anchia, State Representative District 103, (19) 
Benjamin Farmer, Rural Rental Housing Association, (20) Sarah Anderson, S. Anderson 
Consulting, (21) Scott McGuire, McGuire Development, (22) Sean Brady, Rea Ventures Group, 
LLC, (23) Walter Moreau, Foundation Communities, (24) R.L. Bobby Bowling IV, et. al, (25) 
Michael Daniel, Daniel & Beshara, P.C., (26) MaryAnn Russ, Dallas Housing Authority, (27) 
Richard Knight, Frazier Revitalization, Inc., (28) Rodolfo “Rudy” Ramirez, Edinburg Housing 
Authority, et. al., (29) Stan Waterhouse, Housing Authority of the City of El Paso, (30) Nancy 
Sheppard, San Antonio Housing Authority, et al., (31) Ryan Hettig, Hettig/Kahn Holding, Inc., 
(32) Michael Hartman, Tejas Housing Group, (33) Tim Lang, Tejas Housing Group, (34) 
Deborah Sherrill, Corpus Christi Housing Authority, (35) Lisa Stephens, Sagebrook 
Development, (36) Hal Fairbanks, HRI Properties, (37) Morgan Little, Texas Coalition of 
Veterans Organizations, (38) Wayne Pollard,Tarrant County Housing Authority, (39) Mary Vela, 
Alamo Housing Authority, (40) Alice Menendez, HK Capital Management, (41) Ron Kowal, 
Housing Authority of the City of Austin and the Austin Affordable Housing Corporation, (42) 
David Liette, Miller Valentine Group, (43) David Mark Koogler, Mark-Dana Corporation, (44) 
Donna Rickenbacker, Marque Real Estate Consultants, (45) Eric Johnson, State Representative 
District 100, (46) Bill Fisher, Sonoma Advisors, LLC, (47) Stuart Shaw, Bonner Carrington, (48) 
Apolonio (Nono) Flores, Flores Residential, L.C., (49) Jim Slaughter, Mill City Renaissance, 
(50) Laura Llanes, Housing Authority of the City of Laredo, (52) Barry Palmer, Coats Rose, (53) 
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Ruben Sepulveda, Weslaco Housing Authority, (54) J. Fernandez Lopez, Pharr Housing 
Authority, (55) Jose A. Saenz, McAllen Housing Authority, (56) Henry Flores, Madhouse 
Development, (57) Laolu Davies-Yemitan, Five Woods, LLC, (58) Alyssa Carpenter, (59) 
Demetria McCain, Inclusive Communities Project & Ann Lott, Inclusive Communities HDC, 
(60) Veronica Chapa-Jones, City of Houston, (61) Lora Myrick, Betco Development, (62) Lon 
Burnam, State Representative District 90, (63) John Dugan, City of San Antonio, (64) Michael 
Bodaken, National Housing Trust, (65) Janine Sisak, JSA Development Company, (66) Texas 
Association of Affordable Housing Providers, and (67) Arnold Garcia, Dilley Housing 
Authority, (69) Dan Branch, State Representative District 108, (70) R.L. Bobby Bowling IV, 
Tropicana Building Corporation, (71) Anthony Jackson, (72) Prestwick Development. 
 
1. §11.2 – Program Calendar (52), (66) 
COMMENT SUMMARY:  Commenter (52) stated the Pre-application Neighborhood 
Organization Request Date is not required pursuant to Chapter 2306 and suggested such deadline 
was too early for developers to have been able to select sites, especially given the adoption of the 
QAP by the Board roughly a month prior to commencement of the application cycle.  Moreover, 
commenter (52) suggested the 10% Test Documentation Delivery Date is not required under 
federal law until one year after the carryover allocation is executed by the Department and 
proposed November 1 as the deadline for the 10% Test.  Commenter (66) recommended moving 
the submission date of the community revitalization plan from pre-application to the time of full 
application. 
 
STAFF RESPONSE: 
While the Neighborhood Organization Request Date is in the month following Board adoption of 
the rules, the templates provided for use by applicants allow applicants that do not know precise 
information regarding the site to make the request encompass the entire city. Staff believes the 
current date provides an appropriate balance between the need to give cities sufficient time to 
respond and providing applicants with sufficient flexibility given the realities of the development 
process.  
 
The requirement to meet the 10% test prior to end of July helps ensure that credits associated 
with transactions not proceeding with development in a timely manner are captured and re-
awarded to new applications in the current year funding cycle. Additionally, extensions for not 
meeting the deadline are available and provided where good cause can be demonstrated. 
 
Staff believes the current submission date of pre-application for the Community Revitalization 
Plans is consistent with the intent to capture plans encompassing pre-existing and ongoing 
revitalization efforts and will provide Applicants with information on which to base decisions 
regarding submission of a full application earlier in the process. 
 
Staff recommends no change based on these comments; however, staff has made modifications to 
the program calendar to indicate that waiver and pre-clearance requests will be accepted at the 
time of pre-application.  This is consistent with the rule but was not originally part of the 
calendar and is suggested as a helpful reminder to applicants. 
 
2. §11.4(a) – Credit Amount (24), (70) 
COMMENT SUMMARY:  Commenters (24), (70) requested the Department limit the 
maximum credit amount that can be allocated to a development to $1.2 million and stated that 
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such limitation will lead to a better geographic dispersion of developments and will ensure that 
more developments across the state are awarded. 
 
STAFF RESPONSE: 
Staff has retained the award maximum of $1,500,000 for all applications except those submitted 
under the At-Risk Set-Aside. This is a $500,000 reduction from the 2012 cycle. Staff believes 
that the $1,500,000 is appropriate and that a further reduction to $1,200,000 may be too dramatic 
in light of the federal expiration of the fixed 9% applicable percentage. This change will have a 
dramatic impact on the eligible credit per transaction and the monthly applicable percentages 
over the past 12 months have been much lower than those available to applicants several years 
ago when the award maximum was $1,200,000. Without certainty of the full effect that a further 
reduction in the award maximum might have, staff recommends retaining the current $1,500,000, 
which can be reassessed annually, as needed.  Staff recommends no change based on these 
comments. 
 
3. §11.4(b) – Maximum Request Limit (19), (23), (28), (34), (38), (39), (46), (47), (48), (50), 
(53), (54), (55), (67), (70) 
COMMENT SUMMARY:  Commenter (23) supported the $1.5 million maximum request limit 
and requested, along with commenters (19), (66), (70) that the credit amount request not increase 
beyond 150% of what is available in the sub-region.   
 
Commenters (28), (34), (38), (39), (46), (48), (50), (53), (54), (55), (67) disagreed with allowing 
an applicant the ability to request more than the credit amount available in the sub-region and 
stated that such provision is not consistent with the provisions of Chapter 2306.   
 
Commenter (47) recommended the maximum be revised to $2,000,000 per application which 
will result in sustainable communities over longer periods of time since larger communities are 
more effective to manage. 
 
STAFF RESPONSE: 
Staff appreciates the support for the current award maximum limitations. 
 
Staff believes that allowing the award maximum to exceed the amount available in the region is 
consistent with Chapter 2306. Staff has included a point item for applications requesting less 
than $500,000 in order to incentivize those applicants structuring transactions that fit within the 
amounts available in smaller rural sub-regions. However, staff believes it is important not to 
restrict the size of all applications due to the operating efficiencies that are often available with 
transactions that are larger in size. 
 
There was considerable public comment from the development community during roundtables 
held prior to approval of the draft requesting to lower the limit from $2 million to $1.5 million, 
and staff responded. Staff also observed that in the 2012 application cycle there were very few 
applications that requested $2 million in credits and believes that the $1.5 million limit is 
appropriate to allow for larger developments considering the current average pricing for credits 
and current applicable percentages. Staff recommends no change based on these comments. 
 
4. §11.4(c)(2) – Increase in Eligible Basis (19), (31), (46), (61), (66)  
COMMENT SUMMARY:  Commenters (31), (46), (66) requested a reinstatement of 2012 
QAP language that allows developments that receive local jurisdictional funds, CDBG funds or 



Page 6 of 64 

HOME funds, up to at least $2,000 per unit to receive the 30% boost in eligible basis.  
Commenter (31) believed that the absence of such provision would result in developments in 
revitalization areas that are not in QCTs that would need the boost; however, they would be 
prevented from obtaining it.  
 
Commenters (19), (61) noted that Section 514 and 515 properties that may now be located in 
exurban areas as a result of geographical growth of the nearby large city should be eligible for 
the 30% boost and recommended the following revision: 
 

 “(A) the Development is located in a Rural Area, or the Development 
retains existing USDA funding. 

 
STAFF RESPONSE: 
Staff seeks to target areas where development costs are disproportionately higher than would be 
expected. Staff believes this aligns with the purpose behind the changes to the boost provisions 
under the Housing and Economic Recovery Act of 2008. Developments located in community 
revitalization areas should have access to funds associated with those community revitalization 
plans, so there is likelihood that at least some of the need for the boost will be offset. USDA 
transactions have opportunities to qualify for the boost if they are located in rural areas, high 
opportunity areas or the other areas provided for in §11.4(c)(2). 
 
Staff recommends the following clarifying language: 
 

(1) The Development is located in a Qualified Census Tract (QCT) (as determined by the 
Secretary of HUD) that has less than 30 percent Housing Tax Credit Units per total households 
in the tract as established by the U.S. Census Bureau for the most recent Decennial Census. New 
Construction or Adaptive Reuse Developments located in a QCT that has in excess of 30 percent 
Housing Tax Credit Units per total households in the tract are not eligible to qualify for a 30 
percent increase in Eligible Basis, which would otherwise be available for the Development Site 
pursuant to §42(d)(5)(C) of the Code. For Tax-Exempt Bond Developments, as a general rule, a 
QCT designation would have to coincide with the program year the Certificate of Reservation is 
issued in order for the Department to apply the 30 percent boost in its underwriting evaluation.  
Applicants must submit a copy of the census map that includes the 11-digit census tract number 
and clearly shows that the proposed Development is located within a QCT;   

(2) The Development meets one of the criteria described in subparagraphs (A) - (D) of this 
paragraph (pursuant to the authority granted by H.R. 3221):  

(A) the Development is located in a Rural Area;  

(B) the Development is proposing entirely Supportive Housing and is expected to be debt 
free or have no foreclosable or non-cash flow debt;  

(C) the Development meets the criteria for the Opportunity Index as defined in §11.9(c)(4) of 
this chapter (relating to Competitive HTC Selection Criteria); or 

(D) the Board may allow a boost forthe Development is a non-Qualified Elderly 
Development not located in a QCT that is in an target area covered by under a community 
revitalization plan. A Development will be considered to be in an area covered by a 
community revitalization plan if it is eligible for points under §11.9(d)(6) of this chapter.   
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5. §11.5(3) – Competitive HTC Set-Asides (28), (34), (38), (39), (41), (48), (50), (53), (54), 
(55), (56), (57), (64), (67) 
COMMENT SUMMARY:  Commenter (34) requested that public housing authorities be 
allowed to compete in the at-risk set-aside. Commenters (28), (34), (38), (39), (48), (50), (53), 
(54), (55), (67) suggested that at-risk developments be allowed to eliminate existing rental 
assistance on a portion of the units in a development that retain their affordability within the 
HTC income and rent restrictions in order to make them financial feasible.  To address this, 
commenters (28), (34), (38), (39), (48), (50), (53), (54), (55), (67) suggested this section contain 
the following provision “…unless regulatory or financial barriers necessitate elimination of a 
portion of that benefit for the Development.” 
 
Commenters (41), (56) suggested the language in the published draft that allows for a portion of 
the housing subsidy to be retained and reflects that no less than 25% of the proposed units be 
public housing units fails to include units subsidized with a project-based rental assistance 
contract.  Current HUD programs and initiatives, such as the Rental Assistance Demonstration 
and the Choice Neighborhood Initiative, encourage the conversion of existing public housing 
units to units covered by a long-term, project-based rental assistance contract.  The conversion of 
the assistance from public housing to project-based rental assistance enables housing authorities 
and owners to access private debt and equity to address immediate and long-term capital needs.  
Commenters (41), (56) suggested the following revision: 
 

 “….For Developments retaining public housing operating subsidies to 
qualify under the At-Risk Set-Aside, only a portion of the subsidy must be 
retained for the proposed Development, but no less than 25% of the proposed 
Units must be public housing units or units assisted by a project-based rental 
subsidy agreement with a term of at least 15 years.” 

 
Commenter (64) expressed support for maintaining the 15% At-Risk Set-Aside and encouraged 
the continuation of prioritizing the preservation and rehabilitation of existing multifamily 
housing and further commented that nationwide, rehabilitation developments require almost 40% 
less tax credit equity per unit than new construction developments. 
 
STAFF RESPONSE: 
Public housing authorities are eligible to compete in the At-Risk Set-Aside. The set-aside does 
not restrict ownership structure but is associated with the development itself and existing federal 
subsidies. If the development, whether owned by a PHA or not, qualifies as At-Risk, then it can 
compete in the set-aside.  
 
Applications proposing the elimination of subsidies for financial reasons are eligible to be 
submitted under the regional competitions. However, staff believes that it is prudent to preserve 
the At-Risk Set-Aside for those developments that are in fact at risk of losing subsidies that can 
be retained through the substantive rehabilitation or reconstruction under the tax credit program, 
as was the intent of this statutory set-aside. Additionally, “financial barriers” is simply too broad 
and subjective in nature. New in the 2012 QAP, staff included specific language addressing the 
eligibility of Applications proposing the partial retention of public housing operating subsidy due 
to the very unique break-even operating requirements that generally require some non-public 
housing units. Staff does not believe that the same rationale is present for Section 8 project-based 
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vouchers and therefore does not recommend expansion of the language as commenters (41) and 
(56) suggested.  Staff recommends no change based on these comments. 
 
6. §11.7(2) – Tie Breaker Factors (2), (6), (30), (47), (66) 
COMMENT SUMMARY:  Commenter (2) requested clarification on whether the second tie 
breaker factor listed under this section, applications proposed to be located the greatest distance 
from the nearest housing tax credit assisted developments, includes only 9% HTC developments 
or 4% HTC developments as well. Commenter (6) expressed support for the first tie breaker 
contained in the published draft that is based on the opportunity index under §11.9(c)(4).   
 
Commenter (30), (66) recommended the first tie breaker based on the opportunity index should 
be removed; however, if it remains then it should be applied to Region 3 only and use the 
distance from the nearest HTC development for all others.  Moreover, commenter (30) suggested 
that since many tax credit developments are undertaken in phases, the tie breaker should apply to 
the completion of a development phase. 
 
Commenter (47) stated the first tie breaker relating to opportunity index favors general 
population developments and suggested the applications should be ranked by median household 
income and award based on the highest income.  Such tie breaker, according to commenter (47), 
will eliminate the need for the second tie breaker and gives all applications an equal opportunity 
to compete.  
 
 
STAFF RESPONSE: 
In response to commenter (2) the language currently includes both 4% and 9% housing tax credit 
developments. Staff appreciates the comment supporting the first tie breaker provided by 
commenter (6). 
 
In response to commenter (30), (66), the first tie breaker is required to comply with the court 
ordered Remedial Plan within Urban Region 3. Staff also believes the application of this tie 
breaker to the entire state is appropriate and maintains consistency for applicants in all regions of 
the state. Staff sees no clear policy reason for creating different tie breakers for different regions 
of the state.  
 
In response to commenter (47), the scoring opportunity differences between developments with 
age restrictions and those without age restrictions was included in the Remedial Plan to address 
disproportionate obstacles in developing multifamily housing without age restrictions. Staff also 
believes the application of these scoring differences to the entire state is appropriate and 
maintains consistency for applicants in all regions of the state. Staff recommends no change 
based on these comments. 
 
7. §11.8(b) – Pre-Application Threshold Criteria (30), (32), (44), (47), (66) 
COMMENT SUMMARY:  Commenter (32) requested clarification on whether the actual 
community revitalization plan or all documents associated with the ability to claim points under 
§11.9(d)(6) are required to be submitted with the pre-application.  Specifically, commenter (32) 
stated that in rural areas there will not be an actual plan, but rather other documents that would 
be submitted in an effort to be eligible for the community revitalization plan points.  Similarly, 
commenter (47) suggested the requirement for submission of the community revitalization plan 
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at pre-application be removed and submitted at full application instead to give municipalities 
time to comply with the requirements for a revitalization zone. 
 
Commenter (30) suggested that developments located in the extraterritorial jurisdiction (ETJ) of 
a city should only be required to send public notifications to the county officials and requested 
the requirement to send them to city officials be removed. 
 
Commenter (44) recommended the funding request at pre-application be allowed to be an 
approximate request since the applicant will not have the benefit of all third party reports by pre-
application in order to make a final tax credit determination.  Similarly, commenter (44) 
recommended the total number of units be an approximation as well because the applicant may 
not know at the time of pre-application the exact number of units planned for development.  
  
Commenter (66) recommended removing the community revitalization plan, cost per square foot 
and local government funding categories from the self-score required at the time of pre-
application. 
 
STAFF RESPONSE:  
In response to commenter (32), staff has clarified that only those plans used for points under 
§11.9(d)(6)(A) and (B)(i) are required to be submitted at the time of pre-application. Applicants 
in rural areas seeking points under §11.9(d)(6)(C) can submit documentation with the full 
application. All documents necessary to verify eligibility for points will be required for each 
scoring item. Examples may be provided in the multifamily programs procedures manual. The 
requirement to submit some community revitalization plans at pre-application is to provide staff 
with sufficient time to substantively evaluate each of the plans proposed to be used for points. 
The purpose of this item is to incentivize development where municipalities have existing 
revitalization efforts; therefore, moving the plan explicitly to allow more time is not consistent 
with the underlying goal of this scoring item.  
 
In response to commenter (30), cities and counties share certain authority over extra territorial 
jurisdictions and staff believes it is appropriate to notify both city and county officials. 
 
In response to commenter (44), the rules as drafted allow for an approximation of the funding 
request and up to a 10% variation between pre-application and full application in the number of 
units in order to meet the criterion for pre-application points. In previous years, this was a trigger 
for re-notification of elected officials and neighborhood organizations. Staff appreciates that 
financing aspects of a transaction are fluid, so the funding request can change substantially 
without risk of losing pre-application incentive points. However, staff believes that the 
approximate size of the development is important in order for other applicants to accurately 
assess the competition. 
 
In response to commenter (66), the rules allow for staff to specify which scoring items will 
require a self-score at pre-application. Staff intends to exclude the community revitalization plan, 
development cost per square foot, and development funding from a unit of general local 
government due to significant changes in these scoring items from the prior year. 
 
Staff recommends the following revision: 
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“(b) Pre-Application Threshold Criteria.  Pursuant to Texas Government Code, 
§2306.6704(c) pre-applications will be rejected unless they meet the threshold 
criteria described in paragraphs (1) and (2) of this subsection: 

(1) Submission of the competitive HTC pre-application in the form prescribed by 
the Department which identifies at a minimum: 

(A) Site Control meeting the requirements of §10.204(9) of this title (relating to 
Required Documentation for Application Submission); 

(B) Funding request; 

(C) Target Population; 

(D) Requested set-asides (At-Risk, USDA, Nonprofit, and/or Rural); 

(E) Total Number of Units proposed; 

(F) Census tract number in which the Development Site is located; 

(G) Expected score for each of the scoring items identified in the pre-application 
materials; 

(H) All issues requiring waivers necessary for the filing of an eligible 
Application; and 

(I) Any community revitalization plan the Applicant anticipates using for points 
under §11.9(d)(6)(A) and (B)(i) of this chapter (relating to Competitive HTC 
Selection Criteria).” 

 
8.  §11.9 – Selection Criteria – General Comment (19), (21) 
COMMENT SUMMARY:  Commenters (19), (21) cited results of the Bowen National 
Research study, commissioned by the Department, which indicated younger people and families 
appear to be leaving rural areas while the senior population is growing rapidly in the rural areas.  
Commenters (19), (21) argued this makes the case for eliminating the point disparity between 
Elderly and General population developments in rural areas of the state and, specifically, 
commenter (21) referenced §11.9(c)(4) – Opportunity Index and §11.9(c)(6) – Underserved Area 
where there is currently a point disparity. 
 
STAFF RESPONSE: 
In response to commenters (19), (21), general population developments can be constructed to 
meet the needs of elderly households and family households within the current constraints of the 
QAP. However, staff cautions all applicants regarding marketing efforts or other representations 
that lead classes of persons protected under the Fair Housing Act to believe that a general 
population development is available exclusively to or is targeted to elderly households may 
violate fair housing laws.  
 
Moreover, staff also removed the unit mix requirements in the published draft to allow applicants 
to be more responsive to the specific demographic characteristics of the market in which a 
development is proposed.  Staff recommends no change based on these comments. 
 
9.  §11.9(b)(2) – Selection Criteria – Sponsor Characteristics (1), (2), (3), (5), (6), (7), (8), (9), 
(12), (16), (19), (20), (21), (22), (23), (28), (32), (34), (35), (36), (38), (39), (42), (43), (44), (46), 
(47), (48), (50), (53), (54), (55), (56), (57), (61), (65), (67), (70), (72) 
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COMMENT SUMMARY:  Commenters (1), (5), (9), (12), (19), (20), (21), (22), (35), (36), 
(42), (43), (44), (61), (72) disagreed with the Texas-specific experience in this section.  
Commenter (1) does not believe such requirement would create any additional or better 
affordable housing, it will not serve any additional geographic markets or certain target 
populations.  Commenter (1) suggested that as an alternative such requirement be a threshold 
item should a developer lack the required experience or relate the experience to tax credit 
developments of a similar nature.  Commenter (61) suggested that in lieu of the Texas-specific 
experience the Department consider reinstituting the national previous participation review to 
determine past performance.  Commenter (2) stated that the requirement of at least three existing 
tax credit developments restricts a lot of Texas rural developers that do not have IRS Forms 
8609.  While they have completed a number of developments, the requirement to have obtained 
8609s would prevent these developers from getting additional allocations.  Similarly, commenter 
(3) suggested that just because an out-of-state developer does not have three 8609s it shouldn’t 
indicate they are a bad developer or can’t follow the rules and further suggests, along with 
commenters (20) and (35) the focus should be on penalizing bad developers rather than assuming 
others simply can’t follow the rules.  Commenter (3) stated there doesn’t seem to be any reason 
for the Department to create barriers to entry to the program if a developer has the experience to 
participate.   
 
Commenter (12) stated the language as drafted is in violation of the Commerce Clause of the 
U.S. Constitution as it specifically limits interstate commerce.  The housing tax credit program is 
a federal program administered under the same IRS regulations regardless of the state in which 
developments are located.  Commenter (12) offered the following suggested revision: 
 

 “A Person with at least 50% ownership in the General Partner also owns at 
least 50% interest in the General Partners of at least three (3)five (5) existing tax 
credit developments in Texas, none of which are in Material Noncompliance.”   

 
Commenter (72) expressed similar concerns and noted that the language as drafted puts forth an 
anti-competition, anti-free market agenda that is in direct contrast to the pro-business 
environment of which Texas has long been known.  Moreover, while no one will argue that 
developer experience is one the most important underwriting criteria, the location of that 
experience should be immaterial to the QAP and commenter (72) requested the Texas-specific 
language be removed.   
 
Commenter (42) suggested if the intent of this scoring item is to incentivize high-quality 
developers with a proven track record of success, then it’s recommended the item be modified to 
increase the 8609 requirement to 50 properties and remove the requirement for these properties 
to be located in Texas.  The recommended change would ensure that only highly experience 
development groups would qualify for the points. 
 
Commenter (19) stated the language in the published draft freezes the applicant pool at near 
current participant levels and doesn’t provide a way for potential applicants to work out of the 
freeze. The difficulty faced by out of state developers to score competitively also eliminates 
some very responsible Texas owners of Section 514 and 515 properties, as well as experienced 
and responsible out-of-state owners, with very few alternative funding sources available for new 
construction in rural areas or for the rehabilitation of the aging rural portfolio.  Commenter (19), 
opposed to this scoring item as drafted, recommended that since the HUB participation is already 
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a threshold requirement, this scoring item be revised to reflect HUB inclusion for 1 point and 
that the 100% aggregate calculation for an additional point be eliminated. 
 
Commenter (22) suggested this scoring item be revised to assign points based on levels of 
development experience (regardless of state) or participation of nonprofit developers be 
encouraged through the use of points to ensure the state’s required 10% nonprofit set-aside is 
achieved.  Commenter (22), (57) further stated the HUB participation incentive frequently proves 
a burden on general partnerships and introduces unnecessary risk and cost to the viability of the 
transaction.  Mission-driven nonprofits would alternatively bring more capable members to the 
team while still encouraging disadvantaged developers that cannot accrue assets as a nonprofit 
entity.   
 
Commenter (23) suggested this item be revised to reflect at least two developments that have 
received a final construction inspection clearance from the Department and a final compliance 
score below 10 and urged staff not to utilize the UPCS score since such scoring system penalizes 
a developer for various items that are beyond their full control and does not allow for appeal or 
amendment of an initial score.  Commenter (8) also suggested using the final construction 
inspection as a more relevant measure of compliance.  Commenter (56) stated the UPCS 
standard adds an unacceptable level of uncertainty because of inconsistencies in the inspection 
scoring.  While commenter (56) agrees the benchmark should be 3 properties and the real 
standard should be that those properties are not in Material Noncompliance; however, if the 
UPCS provision remains commenter (56) recommends a minimum score of 70 be considered 
acceptable.    
 
Commenter (35) disagreed with the language as drafted and suggested the participation level in 
§11.9(b)(2)(B)(iii) be revised to 75% instead of 100% and further suggested the HUB 
participation be allowed to be achieved with multiple HUB entities (e.g. three or four) instead of 
limiting it to one HUB entity.  Commenter (35) believed the intent behind the HUB participation 
is to provide experience and foster capacity building; therefore, the limitation of only allowing 
one HUB with 100% participation is not as meaningful and limits capacity building.   
 
Commenter (32) requested clarification on whether nonprofits would be eligible for points under 
this scoring item if competing in the nonprofit set-aside.  As currently written, §11.9(b)(2)(A)(1) 
and §11.9(b)(2)(B)(1) require at least 50% ownership interest in the general partner and in order 
to be eligible under the nonprofit set-aside the nonprofit has to have greater than 50% ownership 
interest in the general partner which would mean that someone who is competing in the set-aside 
would not be able to achieve these points.  Commenter (47) requested clarification on whether an 
applicant can receive 3 points for having 5 existing tax credit developments or at least 3 existing 
tax credit developments as it relates to §11.9(b)(2)(B)(i) and (ii).  Commenter (56) stated 
§11.9(b)(2)(B)(i) and (ii) should be mutually exclusive, if not a developer that has 5 
developments that meet the current criteria will qualify under those two criteria for a total of 3 
points which was probably not the Department’s intent. 
 
Commenter (23) suggested that if a nonprofit organization is at least 51% (or 100%) of the 
general partner and serves 100% as the developer then the application should be eligible for one 
point (by definition this type of sponsor cannot also get the HUB point).  Commenter (23) 
expressed concerns over this scoring item in that adding a for-profit HUB to the ownership, 
developer fee or cash flow, will result in higher rents and less funds for social services.  The cash 
flow for supporting housing developments is dedicated to supportive services.  Commenter (8), 
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(23) cautions against requiring a HUB at 100% at the expense of lower rents and services and 
offered the following recommendation: 
 
1. Allow either the HUB point or a nonprofit that has at least 100% of the GP/Developer 

Fee/Cash Flow which would allow for-profits to partner with nonprofits on mission-driven 
developments; 

2. Allow a sole nonprofit development to get the same HUB point if a certain percentage of the 
construction and professional services are contracted with HUB’s; 

3. Allow either the HUB point or nonprofit point so long as the nonprofit is 100% of the 
general partner and cash flow is dedicated for supportive services and/or replacement 
reserves. 

  
Commenter (36), (44) suggested this scoring item should be limited to participation in the 
program by inexperienced parties through HUB participation.  Moreover, commenter (36), (44) 
recommended that if the intent is to truly promote and support HUB participation then the HUB 
should not be a related party to the applicant.  Commenter (42) suggested if the intent is to 
incentivize experienced development groups to partner with HUB’s then maximum points should 
be achievable for out-of-state development companies that elect to partner with inexperienced 
HUB’s.  Allowing only in-state developers to maximize these points, according to commenter 
(42), discourages competition and in no way creates a better affordable housing program or 
better housing options for low-income tenants.  Commenter (61) suggested the additional HUB 
points be granted to out-of-state developers that show capacity and expertise to develop in Texas 
if they employ local or Texas-based management companies rather than bringing their own from 
out-of-state.  Commenter (61) stated should the Department retain this provision then nonprofits 
should be included and the applicant be allowed to choose between the use of a HUB and a 
nonprofit partner. 
 
Commenter (46) expressed support for the HUB ownership provision in this scoring item and 
commenter (46), (56), (70) expressed support for the Texas-specific experience.  Moreover, 
commenter (7) expressed support and indicated that from the perspective of a housing authority 
the public-private partnerships are what motivate developers to build affordable housing in rural 
communities.  Commenter (70) further elaborated that this scoring item does not require Texas 
experience, but seeks to identify and reward owners of existing properties to be able to comply 
with the rigorous compliance requirements of this state.  Moreover, commenter (70) indicated 
encouraging first-time developers to partner with the good players in the system allows for a 
“win-win” opportunity for the State of Texas and for the Department. 
 
Commenter (6), (65) expressed support for the draft language provided under option (B) of this 
scoring item because it is not unduly prescriptive, it allows a HUB to be in the transaction and 
still compete in the nonprofit set-aside and it makes the HUB a supplement to experience.  
Commenter (6) suggested that should the Board expand the experience to include out-of-state 
experience then such experience should be twice that of Texas experience to ensure the ability to 
adhere to the Department’s compliance rules.  Moreover, commenter (6) suggested this 
requirement be revised to reflect that no one of the three categories listed (i.e. ownership interest, 
cash flow and developer fee) can be less than either 5% or 10% to prevent an application that 
involves a HUB reflect the HUB receiving a half a percent of ownership and a half a percent of 
the developer fee and 99% cash flow that may not be seen for 5-7 years.  
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Commenter (16) suggested the following revision which would allow HUBs an opportunity to 
enter the program and further encourage HUB owned developments by incentivizing a HUB to 
continue to build on previous limited experience: 
 

“(A) An Application may qualify to receive up to one (1) point provided the 
ownership structure meets the requirement described in clause (i) or two (2) 
points provided the ownership structure meets the ownership structure in clause 
(ii); one of the requirements described in clauses (i) – (iii) of this subparagraph: 

(i) A HUB as certified by the Texas Comptroller of Public Accounts 
that is unable to qualify for a TDHCA Experience Certificate and 
has an ownership interest and receives no less than ten percent 
(10%) of the developer fee and twenty percent (20%) of the cash 
flow; or 

(i)(ii) A HUB as certified by the Texas Comptroller of Public Accounts 
and owns 100% of the general partnership interest and has received 
8609’s on one (1), but not more than two (2) housing tax credit 
developments through 8609’s.” 

 
Commenter (28), (34), (38), (39), (48), (50), (53), (54), (55), (67) stated that housing authorities 
have extensive experience in providing affordable housing as developers, owners and managers 
of public housing and as a result suggested the Department recognize this experience by 
awarding participation by housing authorities maximum points under this scoring item.  
Commenter (28), (34), (38), (39), (48), (50), (53), (54), (55), (67) suggested option (A) of this 
scoring item be revised to include provisions awarding 1 point for a housing authority that has at 
least 51% ownership interest in the general partner, materially participates in the development 
and operation of the development throughout the compliance period, and will receive at least 
80% of the cash flow from operations and at least 25% of the developer fee.  Commenter (28), 
(34), (38), (39), (48), (50), (53), (54), (55), (67) also provided a suggested revision to option (B) 
that included a provision to award 3 points for a housing authority that is rated by HUD as a high 
performer or 2 points if rated by HUD as a standard performer and has at least 51% ownership 
interest in the general partner, materially participates in the development and operation of the 
development throughout the compliance period and will receive at least 80% of the cash flow 
from operations and at least 25% of the developer fee. 
 
Commenter (57) offered as an alternative to the published draft language, a 90% combination of 
51% ownership and the remainder 39% be stipulated with a minimum 10% of developer fee 
received and the rest comprised of either developer fee or cash flow.  Commenter (57) further 
stated that requiring developers to share more of their profits with a HUB, who takes on little to 
no risk, may result in unintended consequences of seeking a HUB partner because it just isn’t 
worth it.  Commenter (57) suggested that should this item remain at a 100% threshold then it 
should stipulate that HUB ownership should not exceed 60%, so that deals aren’t loaded with a 
HUB with 80% ownership interest (or similar percentage).  
 
STAFF RESPONSE: 
While staff believes the language regarding Texas experience is fully compliant with all 
applicable laws, staff has modified this scoring item to exclude any requirements related to 
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solely Texas experience. This change is in response to a significant amount of the comment 
received. 
 
Staff agrees that incentivizing non-profit ownership along with HUB partnerships is consistent 
with the policy objectives and would provide additional assurance that the 10% Nonprofit Set-
Aside requirement is met. Staff has revised the language in response to commenters (22), (23), 
(57). 
 
Staff has responded to commenter (35) revising the requirement that the nonprofit or HUB’s 
participation in ownership, developer fee, and cash flow sum to 100%. The revised language 
now requires a sum of 80%. Staff believes that the point provides no penalty for participation of 
multiple HUBs and sees no clear rationale to further revise the item to incentivize multiple HUB 
participation, it being the intent that HUB engagement be at a substantive level promoting the 
building of true development capacity for HUBs.   
 
In response to commenters (36), (44), staff is recommending a change to the language that would 
prohibit HUBs that are related to other members in the ownership structure from eligibility for 
the point. However, staff believes that partnering with an experienced HUB as opposed to only 
inexperienced HUBs brings value to the transaction while furthering the policy behind the 
scoring item. 
 
In response to commenter (57), staff believes the suggestion to require 51% ownership by the 
HUB may be overly prescriptive. The scoring item as recommended allows for flexibility in the 
structuring of development terms and agreements among participants. Additionally, incentivizing 
HUB or nonprofit participation is in line with procurement goals for the State of Texas and 
Chapter 2306. The proposed revised language incentivizes the inclusion of a HUB or Qualified 
Nonprofit Organization in the ownership structure provided certain ownership requirements are 
met.  
 
Staff recommends the following revision to this scoring item: 

“(2) Sponsor Characteristics. §42(m)(1)(C)(iv) (1 point)(2).  An Application may 
qualify to receive points under subparagraph (A) or (B) of this paragraph.  

(A) An Application may qualify to receive up to one (1) point provided the 
ownership structure meets one of the requirements described in clauses (i) – (iii) 
of this subparagraph: 

(i) A Person with at least 50 percent ownership interest in the General Partner also 
owns at least 50 percent interest in the General Partners of at least three (3) 
existing tax credit developments in Texas, none of which are in Material 
Noncompliance. The IRS Form(s) 8609 must have been issued for each of the 
properties used for points under this paragraph and each must have a Uniform 
Physical Condition Standard (UPCS) score of at least 85 based on their most 
recent inspection. 

(ii) The ownership structure of the Development Owner includes a joint venture 
between an experienced Developer and an inexperienced owner. In order to 
qualify for this point, the inexperienced party must be unable to obtain an 
Experience Certificate under §10.204(5) of this title (relating to Required 
Documentation for Application Submission). In addition, the experienced Owner 
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must own at least 30 percent interest in the General Partner and also own at least 
50 percent interest in the General Partner of at least three (3) existing tax credit 
developments in Texas, none of which are in Material Non-Compliance. The IRS 
Form(s) 8609 must have been issued for each of the properties used for points 
under this subparagraph and each must have a UPCS score of at least 85 based on 
their most recent inspection. 

(iii) A HUB as certified by the Texas Comptroller of Public Accounts has at least 
51 percent ownership interest in the General Partner, materially participates in the 
Development and operation of the Development throughout the Compliance 
Period, and will receive at least 20 percent of the cash flow from operations and at 
least 10 percent of the developer fee. 

(BA) An Application may qualify to receive up to three one (31) points provided 
the ownership structure contains meets some combination of the requirements 
described in clauses (i) – (iii) of this subparagraph.:  

(i) A Person with at least 50 percent ownership interest in the General Partner also 
owns at least 50 percent interest in the General Partners of at least three (3) 
existing tax credit developments in Texas, none of which are in Material 
Noncompliance. The IRS Form(s) 8609 must have been issued for each of the 
properties used for points under this paragraph, and each must have a Uniform 
Physical Condition Standard (UPCS) score of at least 85 based on their most 
recent inspection. (2 points) 

(ii) A Person with at least 50 percent ownership interest in the General Partner 
also owns at least 50 percent interest in the General Partner of at least two (2) 
existing tax credit developments in Texas, none of which are in Material Non-
Compliance. Both properties must be placed in service as of Full Application 
Delivery Date, and the IRS Form(s) 8609 must have been issued for at least one 
of the properties used for points under this subparagraph and must have a UPCS 
score of at least 85 based on their most recent inspection. (1 point) 

(iii) A a HUB, as certified by the Texas Comptroller of Public Accounts, or 
Qualified Nonprofit Organization, provided the Application is under the 
Nonprofit Set-Aside, has some combination of ownership interest, cash flow from 
operations, and developer fee which taken together equal at least 100 80 percent 
and no less than 5 percent for any category. For example, the a HUB or Qualified 
Nonprofit Organization may have 20 percent ownership interest, 30 percent of the 
developer fee, and 50 30 percent of cash flow from operations. The HUB or 
Qualified Nonprofit Organization must also materially participate in the 
Development and operation of the Development throughout the Compliance 
Period and must have experience relative directly related to the housing industry, 
which may include experience with property management, construction, 
development, financing, or compliance. The HUB or Qualified Nonprofit 
Organization cannot be a Related Party to any other member of the Applicant or 
Developer unless the other member is a wholly-owned subsidiary of the HUB or 
Qualified Nonprofit Organization. (1 point) 
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10. §11.9(c)(2) – Selection Criteria – Rent Levels of the Tenants (19), (44) 
COMMENT SUMMARY:  Commenter (19) commented that qualified elderly developments in 
rural areas should receive 11 points, or 8 or 9 points respectively, along with supportive housing 
in rural areas, for this scoring item. 
 
Commenter (44) recommended revisions to this scoring item that would make it consistent with 
§11.9(c)(1) – Income Levels of Tenants; otherwise urban developments would be required to 
provide the same deep rent skewing as the MSAs of our largest Texas cities.  Commenter (44) 
recommended the following: 
 

“…(A) At least 20 percent of all low-income Units at 30 percent or less of AMGI 
for Supportive Housing Developments qualifying under the Nonprofit Set-Aside 
only (11 points); 

(B) At least 10 percent of all low income Units at 30 percent or less of AMGI or, 
for a Development located in a Rural Area or in the non-MSAs of Dallas, Fort 
Worth, Houston, San Antonio or Austin, 7.5 percent of all low income Units at 30 
percent or less of AMGI (9 points); or 

(C) At least 5 percent of all low-income Units at 30 percent or less of AMGI (7 
points).”  

 
STAFF RESPONSE: 
In response to commenter (19), staff believes the language should remain as proposed with the 
understanding that supportive housing developments target the lowest income households and 
should be recognized for doing so. Supportive housing transactions are generally backed by 
nonprofit organizations with a significant history of fundraising and a demonstrated ability to 
support ongoing operations through such activities. Staff does not believe it would be prudent to 
make other development type distinctions within this scoring criterion. 
 
In response to commenter (44), staff believes the rules under §11.9(c)(1) and (c)(2) must be 
viewed together. When combining the two point items, three basic scoring tiers are evident. To 
achieve the maximum points under both of these criteria, the deepest rent and income targeting is 
required for the largest cities, while smaller Urban Areas follow with a lower tier, and Rural 
Areas with the lowest tier. Staff believes that these existing three tiers of differentiation are 
appropriate.  Staff recommends no change based on these comments. 
 
11. §11.9(c)(3) – Selection Criteria - Tenant Services 
 
While no public comment was received on this scoring item, staff has clarified this item to reflect 
the minimum number of points selected at application must remain the same. 
 
12. §11.9(c)(4) – Selection Criteria - Opportunity Index (12), (13), (14), (19), (23), (28), (30), 
(46), (47), (59), (60), (64), (66)  
COMMENT SUMMARY:  Commenter (14), (19), (28) requested the poverty level index be 
revised from 35% to 37% for Region 11 which would increase the number eligible census tracts 
to 53%, or roughly 18 census tracts.  Such change would, according to commenter (28), improve 
the implementation of the Department’s policy to encourage affordable housing in the most 
desirable locations in each region. Commenter (28) suggested no change for Region 13 and 
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stated that region 11, having metro areas with the highest poverty rate in the country, has a much 
higher incidence of poverty than region 13 and that currently 71% of the census tracts would 
qualify under the 35% poverty rate.  Through their analysis on these regions in particular, 
commenter (14), (28) suggested that some of the other regions (e.g. regions 2, 8 and 10) differ 
significantly from the others with regards to poverty rates and suggested that in fairness to all, 
similar adjustments to these regions be made.  Commenter (14), (19) suggested the poverty index 
be deleted for Rural Areas and all regions that have 50% or more of its census tracts over the 
poverty level or the Department should allow an increase to the poverty levels in Regions 2, 8, 
10 and 11 to allow at least 50% of the tracts in the regions to qualify.  The increases include the 
following: 
 

Region Metro Areas Current 
Poverty Rate 

% of Census 
Tracts that 

Qualify  

Proposed 
Poverty Rate 

% of Census 
Tracts that 

Qualify  
2 Abilene-

Wichita Falls 
15% 44% 18% 52% 

8 Bryan-
Temple-Waco 

15% 36% 20% 51% 

10 Corpus 
Christi-
Victoria 

15% 42% 17% 52% 

11 McAllen-
Brownsville-

Laredo 

35% 47% 37% 52% 

   
Commenter (23) requested clarification on whether supportive housing developments are 
considered to serve the general population in the context of this scoring item.  Commenter (23) 
suggested that since supportive housing is not specifically designed for the elderly; therefore, it 
should be considered general population. 
 
Commenter (12) suggested this scoring item references Texans most in need, but then focuses on 
the general population and offered the following recommended change:  
 

“(A) Development, regardless of population served; targets the general 
population; income in the census tract is in the top quartile of median household 
income for the county or MSA as applicable and the elementary school is 
exemplary or recognized (7 points); 

(B) Development, regardless of population served targets the general population; 
income in the census tract is in the top two quartiles of median household income 
for the county or MSA as applicable and the elementary school is exemplary or 
recognized (5 points); 

(C) Any Development, regardless of population served is located in a census tract 
with income in the top quartile of median household income for the county or 
MSA as applicable and the elementary school is exemplary or recognized (5 
points); 
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(CD) Any Development, regardless of population served is located in a census 
tract with income in the top quartile of median household income for the county 
or MSA as applicable (3 points); or 

(DE) Any Development, regardless of population served is located in a census 
tract with income in the top two quartiles of median household income for the 
county or MSA as applicable (1 point).” 

 
Commenter (13) stated when a rural community is in an MSA, it is inappropriate to compare that 
community’s household income to the household income of the MSA and further suggested the 
county’s household income would provide a better comparison because it is more inclusive of a 
variety of income levels, both rural and urban.  Commenter (13) offered the following proposed 
change: 
 

“Developments located in Rural Areas are exempt from meeting the elementary 
school and poverty rate factors under each of subparagraphs (A) – (E) of this 
paragraph, and will utilize the county’s household income for comparison 
purposes, but the elementary schools in which tenants may attend can have a 
rating below acceptable in order to qualify for points.” 

 
Commenter (66) recommended using the poverty rate for families or individuals (whichever 
yields the most positive result) for calculating the opportunity index criteria. 
 
Commenter (19) stated this scoring item indicates that rural is exempt from the poverty rate 
factors and only has to have acceptable elementary schools, but it does not state how the 
application receives points, if any and requested clarification.  Commenter (19), (60) also 
recommended those applications submitted under the at-risk set-aside be excluded from this 
scoring criteria since the intent behind the set-aside is to upgrade existing affordable housing 
stock and assure that it remain affordable.  There is simply no opportunity to relocate an existing 
property.  Scoring priorities reflected in the QAP could result in decisions made to rehabilitate a 
property based on eligible QAP points rather than actual need and deterioration of the existing 
property. 
 
Commenter (30) recommended this scoring item should only be applied to Region 3 and not be 
implemented statewide.  Commenter (64) recognized the Department’s efforts to expand 
affordable housing to areas of opportunity; however, suggested the Department balance the 
allocation of tax credits for new construction and the preservation of existing housing, 
particularly where existing housing is principally occupied by low income minority households. 
 
Commenter (46) suggested a typo may exist in the published draft and recommended the 
following: 
 

“…Developments located in Rural Areas are exempt from meeting the elementary 
school and poverty rate factors under each of subparagraphs (A) – (E) of this 
paragraph, but the elementary schools in which tenants may attend cannot have a 
rating below acceptable in order to qualify for points.”   

 
Commenter (47) recommended this scoring item include additional categories for points and 
offered that elderly or supportive housing developments in the top two quartiles of median 
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household income that have an exemplary or recognized elementary school can be eligible for 4 
points.  Commenter (47) indicated the points awarded for the second quartile for non-general 
population developments are not equitable. 
 
Commenter (59) observed the one point differential proposed between maximum points 
available for this scoring item and locations under a community revitalization plan is allowed 
under Section 42 of the Code; however, other states have decided to encourage tax credit 
developments in higher opportunity areas.  These states have created a greater point spread for 
these areas than are given to those in QCT’s that contribute to a concerted revitalization plan. 
 
STAFF RESPONSE: 
Several comments were received that relate to changes to the poverty percentage that is 
applicable to the various Urban sub-regions (poverty rates don’t apply in Rural Areas). Most of 
the commenters provide as their rationale the differences between regions of the state and/or a 
focus on the percentage of census tracts that “qualify” based on the poverty factor. However, 
funds are regionally allocated specifically to address these types of regional differences. In the 
regional competitions, applications from one region do not compete against applications 
submitted from another region and this eliminates the issue of disparity between regions. 
Additionally, the commenters are focused on one factor of a multi-factor scoring item. The true 
impact that changes in the poverty factor will have on a regional or statewide basis are not 
known since an application cannot score solely because they meet one criterion. Therefore, 
analysis of only one criterion and subsequent changes to that one criterion on the basis of equity 
are not warranted without a complete analysis of all criteria necessary to meet the scoring item as 
a whole. Staff believes the item as drafted is fair and achieves the underlying policy goals 
intended through the inclusion of the Opportunity Index as a scoring criterion. 
 
In response to commenter (12), general population developments can be constructed to meet the 
needs of elderly households and family households within the current constraints of the QAP. 
Moreover, in the published draft staff also removed the unit mix requirements to allow applicants 
to be more responsive to the specific demographic characteristics of the market in which a 
development is proposed. In addition, this scoring item is based on the Remedial Plan, and staff 
felt it appropriate to apply the Opportunity Index statewide.  
 
In response to commenter (13), staff disagrees that all rural communities that are part of an MSA 
would necessarily identify more with the county median incomes as opposed to the incomes of 
the MSA. Again, this method was developed through the Remedial Plan and staff believes it 
appropriate to apply the same standard to the entire state. Additionally, the definition of what is 
rural and what is not rural is complex and incorporates determinations by the United States 
Department of Agriculture’s Rural Development Office (USDA-RD). USDA-RD does not 
always make such determinations based on whole census tracts but much more difficult to 
replicate roadways and other manmade features. Therefore, staff would find it exceedingly 
challenging to specifically separate those “Rural” census tracts from “non-Rural” census tracts. 
 
In response to commenter (66), the data for poverty among individuals is more accurate than the 
data for poverty among families. Poverty rates for “households” are not available in the 
American Community Survey and the term “family” is exclusive of many common household 
types. Therefore, use of a family based poverty rate could exclude many households. Staff 
believes the poverty rate based on all individuals is a more appropriate and complete measure. 
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In response to commenters (19), (46), staff has proposed revised language below that would 
clarify the scoring for rural developments as well as any requirements associated with the 
elementary school. 
 
In response to commenters (19), (60), because at-risk applications do not compete with the 
general pool applications and because the Department is required to allocate a certain amount of 
funding to at-risk developments, the fact that it is difficult to find them in high opportunity areas 
should not affect the ability to identify and receive awards for eligible at-risk developments. If no 
developers identify at-risk developments in high opportunity areas, all applicants participating in 
the At-Risk Set-Aside will not be eligible for the points and the issue is moot. However, the 
Department will continue to incentivize developments in high opportunity areas so that in the 
case where there is an at-risk development in a high opportunity area, that application will be 
rewarded with additional points. 
 
In response to commenter (30), staff believes it is appropriate to apply the opportunity index 
statewide. In addition, in response to commenter (64), there is currently no scoring item in the 
QAP that specifically and exclusively benefits new construction over rehabilitation. Regarding 
existing housing that is primarily occupied by low-income tenants and that needs rehabilitation, 
staff believes that these types of developments may be encouraged through local community 
revitalization plans or under the At-Risk Set-Aside. 
 
In response to commenter (47), staff has clarified that supportive housing developments will 
score along with general population developments. Staff also reiterates that general population 
developments can be constructed to meet the needs of both elderly households and families (as 
well as many other diverse household variations), and staff does not believe a separate scoring 
level for elderly developments is necessary. 
 
In response to commenter (59), staff is recommending some changes to the Community 
Revitalization Plan scoring item and the scoring differential is affected. 
 
Staff has proposed the following changes to the Opportunity Index to clarify how supportive 
housing is classified and to clarify how developments in Rural Areas will be scored: 

 

“(4) Opportunity Index.  

(A) For Developments located in an Urban Area, Iif the proposed Development 
Site is located within a census tract that has a poverty rate below 15 percent for 
Individuals (or 35 percent for Developments in Regions 11 and 13), an 
Application may qualify to receive up to seven (7) points upon meeting the 
additional requirements in subparagraphs clauses (Ai) – (Ev) of this 
subparagraph. The Department will base poverty rate on data from the most 
recent 5-year American Community Survey as available on November 15. 
Developments located in Rural Areas are exempt from meeting the elementary 
school and poverty rate factors under each of subparagraphs (A) – (E) of this 
paragraph, but the elementary schools in which tenants may attend can have a 
rating below acceptable in order to qualify for points.  An elementary school 
attendance zone for the Development Site does not include schools with district-
wide possibility of enrollment or no defined attendance zones, sometimes known 
as magnet schools.  However, districts with district-wide enrollment and only one 
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elementary school are acceptable. The applicable school rating will be the 2011 
accountability rating assigned by the Texas Education Agency. School ratings 
will be determined by the school number, so that in the case where a new school 
is formed or named or consolidated with another school but is considered to have 
the same number that rating will be used. A school that has never been rated by 
the Texas Education Agency will use the district rating. If a school is configured 
to serve grades that do not align with the Texas Education Agency’s conventions 
for defining elementary schools (typically grades K-5 or K-6), the school will be 
considered to have the lower of the ratings of the schools that would be combined 
to meet those conventions. 

(Ai) Development targets the general population or Supportive Housing; 
income in the census tract is in the top quartile of median household 
income for the county or MSA as applicable and the Site is in the 
attendance zone of an elementary school that is rated exemplary or 
recognized (7 points); 

(Bii) Development targets the general population or Supportive Housing; 
income in the census tract is in the top two quartiles of median household 
income for the county or MSA as applicable and the Site is in the 
attendance zone of an elementary school that is rated exemplary or 
recognized (5 points); 

(Ciii) Any Development, regardless of population served, is located in a 
census tract with income in the top quartile of median household income 
for the county or MSA as applicable and the Site is in the attendance zone 
of an elementary school that is rated exemplary or recognized (5 points); 

(Div) Any Development, regardless of population served, is located in a 
census tract with income in the top quartile of median household income 
for the county or MSA as applicable (3 points); or 

(Ev) Any Development, regardless of population served, is located in a census 
tract with income in the top two quartiles of median household income for 
the county or MSA as applicable (1 point). 

(B) For Developments located in a Rural Area, an Application may qualify to receive up 
to seven (7) points upon meeting the  requirements in clauses (i) – (v) of this 
subparagraph.  

(i) Development targets the general population or Supportive Housing; income in the 
census tract is in the top quartile of median household income for the county or MSA 
as applicable and the Site is in the attendance zone of an elementary school that is 
rated at least acceptable (7 points); 

(ii) Development targets the general population or Supportive Housing; income in the 
census tract is in the top two quartiles of median household income for the county or 
MSA as applicable and the Site is in the attendance zone of an elementary school that 
is rated at least acceptable (5 points); 

(iii) Any Development, regardless of population served, is located in a census tract 
with income in the top quartile of median household income for the county or MSA 
as applicable and the Site is in the attendance zone of an elementary school that is 
rated at least acceptable (5 points); 
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(iv) Any Development, regardless of population served, is located in a census tract 
with income in the top quartile of median household income for the county or MSA 
as applicable (3 points); or 

(v) Any Development, regardless of population served, is located in a census tract 
with income in the top two quartiles of median household income for the county or 
MSA as applicable (1 point). 

(C) An elementary school attendance zone for the Development Site does not include 
schools with district-wide possibility of enrollment or no defined attendance zones, 
sometimes known as magnet schools.  However, in districts with district-wide enrollment 
and only one elementary school are acceptable an Applicant may use the lowest rating of 
all elementary schools. The applicable school rating will be the 2011 accountability 
rating assigned by the Texas Education Agency. School ratings will be determined by the 
school number, so that in the case where a new school is formed or named or 
consolidated with another school but is considered to have the same number that rating 
will be used. A school that has never been rated by the Texas Education Agency will use 
the district rating. If a school is configured to serve grades that do not align with the 
Texas Education Agency’s conventions for defining elementary schools (typically grades 
K-5 or K-6), the school will be considered to have the lower of the ratings of the schools 
that would be combined to meet those conventions.” 

 
13. §11.9(c)(5) – Selection Criteria – Educational Excellence (15), (17), (27), (30)  
COMMENT SUMMARY:  Commenter (15), (17), (27) suggested this scoring item would only 
result in denying crucial, affordable housing to certain communities which is contradictory to the 
spirit and intent of the tax credit program.  Commenter (27) suggested an alternative approach 
should be to encourage the development of quality affordable housing in historically neglected, 
but now recovering low-income neighborhoods. Commenter (17) further stated that schools in 
the middle and upper class communities are more likely to be exemplary and recognized and, 
although it’s not impossible for schools in low-income, ethnic minority neighborhoods to 
consistently reach this level it will take more time and resources.  Commenter (15), (17) stated 
without affordable housing some school districts face a decrease in population and must close or 
consolidate schools.  Commenter (27) indicated that simply placing low-income families in 
predominately white and high-income areas does not necessarily translate into greater 
opportunity nor is leaving their home neighborhoods, friends, schools and churches appealing to 
many low-income residents.  Commenter (17), (27) recommended in lieu of the current language 
for this scoring item, the Department look at the trends of a school district versus the static figure 
of a previous academic rating, e.g. is the performance of the schools in the affected area trending 
upward over a 3 to 5 year period and is the performance of the school district improving over a 
similar time frame as certified to by the school district superintendent.   
 
Commenter (30) recommended this scoring item should only be applied to the Region 3 and not 
be implemented statewide. 
 
STAFF RESPONSE: 
The Educational Excellence scoring item is required for Urban Region 3 under the Remedial 
Plan. However, staff believes application of this scoring item statewide is in line with the 
underlying policy imperative of the Department to facilitate the development of additional 
housing where access to high quality education is available. Since the Department’s expertise 
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does not lie in accessing educational quality and opportunity, and the legislature has charged the 
Texas Education Agency with developing academic ratings, staff believes that relying on the 
Texas Education Agency’s ratings is appropriate.  
 
Staff recommends the following clarifying language: 
 

“…Educational Excellence. An Application may qualify to receive up to three (3) points for 
a Development Site located within the attendance zone of a public school with an academic 
rating of recognized or exemplary (or comparable rating) by the Texas Education Agency, as 
described in subparagraphs (A) and (B) of this paragraph. An attendance zone does not 
include schools with district-wide possibility of enrollment or no defined attendance zones, 
sometimes known as magnet schools.  However, in districts with district-wide enrollment and 
only one elementary, middle or high school (as applicable) are acceptablean Applicant may 
use the lowest rating of all elementary, middle, or high schools, respectively.  The applicable 
school rating will be the 2011 accountability rating assigned by the Texas Education Agency.  
School ratings will be determined by the school number, so that in the case where a new 
school is formed or named or consolidated with another school but is considered to have the 
same number that rating will be used. A school that has never been rated by the Texas 
Education Agency will use the district rating.  If a school is configured to serve grades that 
do not align with the Texas Education Agency’s conventions for defining elementary schools 
(typically grades K-5 or K-6), middle schools (typically grades 6-8 or 7-8) and high schools 
(typically grades 9-12), the school will be considered to have the lower of the ratings of the 
schools that would be combined to meet those conventions.  In determining the ratings for all 
three levels of schools, ratings for all grades K-12 must be included, meaning that two or 
more schools’ ratings may be combined. For example, in the case of an elementary school 
which serves grades K-4 and an intermediate school that serves grades 5-6, the elementary 
school rating will be the lower of those two schools’ ratings. Also, in the case of a 9th grade 
center and a high school that serves grades 10-12, the high school rating will be considered 
the lower of those two schools’ ratings.”    

 
14. §11.9(c)(6)(B) – Selection Criteria – Underserved Area (6), (33), (46), (47), (66) 
COMMENT SUMMARY: Commenter (33) suggested clarification for the economically 
distressed areas under this scoring item.  Specifically, they contend that the Texas Water 
Development Board has two distinct and different definitions for what constitutes an 
economically distressed area.  Commenter (33) stated that one definition was based on the 
median income for an area and another had to do with the availability and the financial ability for 
an area to provide water and sewer service.  Moreover, commenter (33) indicated there were two 
different areas regarding qualification outside the definition; that there are some areas that are 
available to receive assistance through this program and then there are areas that have actually 
received assistance through this program.  Commenter (33) requested clarification on whether 
both would be acceptable in order to claim the points or if it was one over the other.  Commenter 
(33) stated the time period associated with economically distressed areas needs to be clarified, 
e.g. if the Department will allow points if it was within five years or a variation thereof, or if it 
needs to currently be an economically distressed area.   
 
Commenter (6) recommended that elderly developments located in a rural area census tract that 
has no other tax credit developments be allowed 2 points.  If there is another tax credit 
development then the application would receive 1 point.   
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Commenter (46) suggested there needs to be a proximity associated with applications trying to 
achieve points under the colonia option in this scoring item.  Specifically, commenter (46) 
recommended a distance of a 1 mile radius from a colonia designated area.  
 
Commenter (47), (66) suggested this scoring item be revised to reflect the following: 

“…An Application may qualify to receive up to two (2) points for proposed 
Developments located in one of the areas in subparagraphs (A) – (D) of this 
paragraph. Points will be awarded based on the Development’s Target Population as 
identified in subparagraph (E) or (F) of this paragraph. 

(C) A municipality, or if outside of the boundaries of any municipality, a county 
that has notnever received a competitive tax credit allocation or a 4 percent non-
competitive tax credit allocation in the past 5 years; or 

(D) For Rural Areas only, a census tract that has notnever received a competitive 
tax credit allocation or a 4 percent non-competitive tax credit allocation in the 
past 5 years serving the same Target Population. 

(E) General or Supportive Housing Developments (2 points); or 

(F) Qualified Elderly Developments (1 point).”  

 
STAFF RESPONSE: 
Economically Distressed Areas are designated by the Texas Water Development Board (TWDB) 
and state statute provides the TWDB sole authority in this regard. The Department will rely on a 
letter or other correspondence from the TWDB to determine if a site is located in an 
Economically Distressed Area. Staff is not aware of other forms of verification for location in an 
EDA, although other acceptable forms may exist. Staff would be happy to review any such 
document and provide feedback. 
 
In general, the structure and content of this scoring item is necessary to meet several statutory 
and Remedial Plan requirements. For example, expanding the point for location in a Colonia is 
not consistent with the Remedial Plan requirement to limit the non-high opportunity area scoring 
criteria. Likewise, the scoring differential for target population is consistent with the Remedial 
Plan as is the requirement to maintain the “never received a competitive tax credit allocation” 
language in subparagraphs C and D. However, due to the limitations of Department data, staff is 
recommending the following minor changes to this scoring item: 
 

“(6) Underserved Area. (§§2306.6725(b)(2); 2306.127, 42(m)(1)(C)(ii)) An 
Application may qualify to receive up to two (2) points for general or 
Supportive Housing Developments or one (1) point for Qualified Elderly 
Developments, if the proposed Developments is located in one of the areas 
described in subparagraphs (A) – (D) of this paragraph. Points will be 
awarded based on the Development’s Target Population as identified in 
subparagraph (E) or (F) of this paragraph. 

(A)  A Colonia; 

(B)  An Economically Distressed Area; 
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(C) A municipalityPlace, or if outside of the boundaries of any 
municipalityPlace, a county that has never received a competitive tax 
credit allocation or a 4 percent non-competitive tax credit allocation 
for a Development that remains an active tax credit development; or 

(D) For Rural Areas only, a census tract that has never received a 
competitive tax credit allocation or a 4 percent non-competitive tax 
credit allocation for a Development that remains an active tax credit 
development serving the same Target Population.” 

(E) General or Supportive Housing Developments (2 points); or 

(F) Qualified Elderly Developments (1 point).”  

 
15. §11.9(c)(7) – Selection Criteria – Tenant Populations with Special Housing Needs (2), 
(19), (36), (37) 
COMMENT SUMMARY:  Commenter (2), (19) requested the list of persons with special 
needs be revised to include wounded warriors, as defined by the Wounded Warriors Act of 2008.  
Commenter (37) recommended this scoring item be revised to include veterans by which a 
percentage of the units would be held for a period of time prior to being offered to other eligible 
tenants.  Commenter (2) requested that applicants have the opportunity to obtain Department 
approval at the time of cost certification of other categories unanticipated at the time of 
application. 
 
Commenter (36) stated this scoring item should include special needs groups for which Federal 
law specifically authorizes occupancy restrictions or preferences and recommends the following 
revision: 
 

 “…For purposes of this scoring item, Persons with Special Needs is 
defined as persons with alcohol and/or drug addictions, Colonia residents, Persons 
with Disabilities, victims of domestic violence, persons with HIV/AIDS, 
homeless populations, groups covered by the clarification of the General Public 
Use Requirement in §3004(g) of the Housing and Economic Recovery Act of 
2008 and migrant farm workers….” 

 
Additionally, commenter (36) suggested significantly increasing the minimum set-aside 
percentage required under this scoring item from 5% to at least 20% or higher since the 
Americans with Disabilities Act already requires at least 5% of the units to accommodate 
persons with disabilities.    
 
STAFF RESPONSE: 
In response to commenters (2), (19), (37), staff has modified this criterion to include language 
for veterans and wounded warriors as noted below. 
 
Staff does not recommend language to expand the criterion to cover additional populations or 
groups that may now be encompassed by the general use provisions as amended by the Housing 
and Economic Recovery Act of 2008. The Internal Revenue Service and Treasury have not 
provided specific guidance with respect to the changes in the general use provision and many 
questions regarding the application of the general use provision remain unanswered. An 
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expansion of this scoring item to incorporate such language will provide additional unnecessary 
uncertainty. 
 
In response to commenter (36), increasing the percentage of units set-aside is not recommended 
as it may place developments in jeopardy of failing to initially lease up enough units in order to 
convert to a permanent mortgage as certain occupancy levels are usually requirements for 
conversion and equity contributions. The 5% requirement to meet ADA is a construction 
requirement and the subject rule is an occupancy requirement. The two were created for different 
purposes. However, the Department is currently a partner in a commissioned study to research 
service-enriched housing efforts for persons with disabilities in several other states. Staff will 
review the conclusions of this study and may find it prudent to recommend changes in a 
subsequent year. 
 
Staff recommends the following language: 

“(7) Tenant Populations with Special Housing Needs. (§42(m)(1)(C)(v)) An 
Application may qualify to receive up to two (2) points for Developments in 
which at least 5 percent of the Units are set aside for Persons with Special Needs. 
For purposes of this scoring item, Persons with Special Needs is defined as 
persons with alcohol and/or drug addictions, Colonia residents, Persons with 
Disabilities, victims of domestic violence, persons with HIV/AIDS, homeless 
populations, veterans, wounded warriors (as defined by the Caring for Wounded 
Warriors Act of 2008), and migrant farm workers.  Throughout the Compliance 
Period, unless otherwise permitted by the Department, the Development Owner 
agrees to affirmatively market Units to Persons with Special Needs. In addition, 
the Department will require a minimum twelve-month period during which Units 
must either be occupied by Persons with Special Needs or held vacant. After the 
twelve-month period, the Development Owner will no longer be required to hold 
Units vacant for households with special needs, but will be required to continue to 
affirmatively market Units to household with special needs.” 

 
16. §11.9(d)(1) – Selection Criteria – Quantifiable Community Participation (12), (19), (42), 
(46), (47), (61) 
COMMENT SUMMARY:  Commenter (12) suggested this scoring item is unfair to other 
developers and developments as it sets out a standard that cannot be met by the majority of 
developments.  Commenter (12) asserted this scoring item is a point “set-aside” and creates a 
limited competitive advantage for a select few and requested the two point provision for having a 
new support letter after previous year(s) non-support letters should be removed.  Commenter 
(19) agreed with commenter (12) regarding the removal of the extra point and further added that 
there are super neighborhood associations whose boundaries cover large portions of some 
municipalities and who both support and oppose multiple applications.  Commenter (19), (61) 
added that these groups or any neighborhood association’s opposition of a development in a prior 
year has nothing to do with their perceptions of the merits of an application in the current round 
and therefore should not have a positive or negative effect on the application.  Commenter (42) 
stated this does not create a level playing field and does not work to achieve the objective of 
creating high quality housing in areas with the greatest need.  Commenter (47) expressed 
concurrence with prior comments on the removal of the additional 2 points and suggested that 
such bonus scoring should be limited to Region 3 in order to meet the remedial plan 
requirements.  
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Commenter (46) indicated the combination of no neighborhood organization comments with the 
4 points allowed under §11.9(d)(2) – Community Input other than QCP where there is not an 
organization equaling the standard points for QCP from an established neighborhood 
organization violates Chapter 2306 and constitutes a work-around of the requirement.    
 
Commenter (46) suggested the technical assistance allowed be revised to include a referral of the 
neighborhood association to a pro bono legal source by a developer who can help ensure they 
comply with the QAP requirements and their comments are scored and meaningful.   
 
STAFF RESPONSE: 
 
In response to commenters (12), (19) and (61), staff agrees that the additional point incentive for 
changes in a neighborhoods position from a prior year may give an advantage to only a few 
applications submitted in a given year. Staff intends the scoring items to provide points to only 
those applicants furthering a particular underlying policy objective and believes that the scoring 
item as drafted accomplishes this objective. Staff believes there is value in communicating with 
neighborhood organizations effectively and engaging in long term efforts to overcome issues that 
may initially contribute to objections to affordable housing. This additional point incentive is 
designed to reward such efforts. In response to commenter (42), while creating housing in areas 
with the greatest need is one of many policy objectives satisfied by this QAP, this particular 
scoring item addresses another objective, particularly community support and engagement. 
 
In response to commenter (46), staff disagrees that the combination of the two scoring item 
violates Chapter 2306. The combination of the two scoring items serves to distinguish between 
the two types of organizations and ensures that Neighborhood Organizations ultimately have 
more power to influence the final score of an application, which is consistent with statute.  
 
Staff does not interpret the rule to prohibit a simple referral to an attorney for legal advice and 
assistance. 
 
Staff does agree that better guidance, certainty, and finality in the process will be helpful for both 
Neighborhood Organizations and challengers.  Staff is inserting into §11.2 related to Program 
Calendar, a deadline to challenge opposition letters submitted by Neighborhood Organizations of 
May 1, 2013. 
 
Staff recommends the following revision for clarification: 
 

“…Quantifiable Community Participation.  (§2306.6710(b)(1)(B); §2306.6725(a)(2)) An 
Application may qualify for up to sixteen (16) points for written statements from a 
Neighborhood Organization.  In order for the statement to qualify for review, Tthe 
Neighborhood Organization must have been in existence prior to the Pre-Application Final 
Delivery Date, and its be on record with the Department or county in which the Development 
Site is located and whose boundaries must contain the Development Site., and which has 
been in existence no later than the Pre-Application Final Delivery Date. In addition, the 
Neighborhood Organization must be on record with the state (or the Department) or county 
in which the Neighborhood Organization is located. Neighborhood Organizations may 
request to be on record for the current application cycle with the Department by submitting 
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documentation (such as evidence of board meetings, bylaws, etc.) by the Quantifiable 
Community Participation (QCP) Delivery Date. The written statement must meet the 
requirements in subparagraph (A) of this paragraph…” 

...(C) Point Values for Quantifiable Community Participation.  An Application 
may receive points based on the values in clauses (i) – (vi) of this subparagraph.  
Points will not be cumulated.  Where more than one written statement is received 
for an Application, the averaged weight of all statements received in accordance 
with this subparagraph will be assessed and awarded…. 

(v) ten (10) points for areas where no Neighborhood Organization is in 
existence, equating to neutrality; or 

(vi) zero (0) points for statements of opposition meeting the requirements of 
this subsection. 

(D) Challenges to opposition. Any written statement from a Neighborhood 
Organization expressing opposition to an Application may be challenged if it is 
contrary to findings or determinations, including zoning determinations, of a 
municipality, county, school district, or other local governmental entity having 
jurisdiction or oversight over the funding or determination. If any such statement 
comment is challenged, the challenger must declare the basis for the challenge..” 

 
17. §11.9(d)(2) – Selection Criteria – Community Input other than Quantifiable 
Community Participation (6), (44), (66) 
COMMENT SUMMARY:  Commenter (6) suggested that applications for which a 
neighborhood organization submits a letter that does not qualify under §11.9(d)(1) - Quantifiable 
Community Participation and receives 10 points under §11.9(d)(1)(C)(iv) be allowed to qualify 
for points under this scoring item.  Commenter (6) further stated that such recommendation is 
consistent with the treatment under the 2011 QAP for applications that received ineligible QCP 
letters.   
 
Commenter (44), (66) recommended letters received in opposition should not count against 
letters of support from a community or civic organization.  Commenter (66) further explained 
that such provision imposes an additional barrier to working in NIMBY areas, many of which are 
in high opportunity areas, and such mechanism would impede high opportunity development in 
conflict with the remedial plan. 
 
STAFF RESPONSE: 
In response to commenters (44), (66), scoring only those letters that express support is not 
consistent with assessing the level of community support for an application.  
 
Staff agrees with commenter (6) and has made the following change: 
 

“(2) Community Input other than Quantifiable Community Participation. If there 
is no Neighborhood Organization on recordan Application receives points under  
§§11.9(d)(1)(C)(iv) or (v) of this chapter, then, in order to ascertain if there is 
community support, an Application may receive up to four (4) points for letters 
that qualify for points under subparagraphs (A), (B), and/or (C) of this paragraph. 
No more than four (4) points will be awarded under this point item under any 
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circumstances. All letters must be submitted within the Application. At no time 
will the Application receive a score lower than zero (0) for this item.” 

 
18. §11.9(d)(3) – Selection Criteria – Commitment of Development Funding by Unit of 
General Local Government (6), (10), (11), (12), (15), (19), (20), (22), (27), (29), (43), (44), 
(46), (47), (52), (56), (60), (61), (66), (70) 
COMMENT SUMMARY:  Commenters (26), (28), (29), (30), (34), (38), (39), (48), (50), (52), 
(53), (54), (55), (59), (63), (67) suggested this scoring item be revised to recognize that financial 
contributions and/or project based vouchers by a housing authority should be equivalent to a 
contribution by a city or a county.  Commenter (30) further suggested Replacement Housing 
Factor Funds, Public Housing Operating subsidy and Section 8 vouchers qualify as potential 
sources of funding.  Commenter (29), (59) explained that pursuant to §392 of the Texas Local 
Government Code a housing authority is a unit of local government and the functions of a 
housing authority are essential governmental functions, not propriety functions.  Commenter (29) 
further stated that an opinion issued by the Texas Attorney General concluded that a municipal 
housing authority is a division of the city that created it.  Commenter (59) indicated that a recent 
court ruling (e.g. Housing Authority of City of Dallas v Killingsworth) upheld that housing 
authorities are political subdivisions of the state.  Commenter (52), (59) stated that while Chapter 
2306 does not define local political subdivision, it does define local government as an entity 
created under Chapter 394 of the Local Government Code of which housing authorities are 
organized and further suggested that due to the ambiguity in interpreting this statutory provision 
the Department should follow the precedent of more than 10 years and continue to allow housing 
authorities to qualify.  Commenter (59) pointed out that prior year QAP’s used the phrase Unit of 
General Local Government or a Governmental Instrumentality without narrowing the scope to 
include only cities, counties or entities governed by a majority of elected officials.   
 
Commenter (34) stated this scoring item is unfair to housing authorities because they become a 
related party to the transaction as a result of creating their own entity in order to self-develop.  
The related party issue would render such application ineligible because vouchers would come 
from the local housing authority which would be a related party to the applicant.   
 
Commenter (22) stated economic development funds in rural areas are largely concentrated in 
economic development corporations (EDC) that operate throughout the county.  Commenter 
(22), along with commenter (61), this scoring item be broadened to include funding sources from 
any quasi-governmental entity operating under the authorization of the city or county in which a 
development is located.  This would encourage more rural communities to partner in the 
development of affordable housing in their community.  Commenter (43) indicated they are not 
sure that an EDC can first award funds to the city and it appears that EDC’s may not have at least 
60% of their governing board be city council members.  Commenter (19) provided similar 
comments, specifically, that local funding entities in rural areas should include any entity under 
the authority of the city or county.  Commenter (11), (43), (60) provided similar suggestions that 
would allow some EDC’s and some public housing authorities to qualify for points under this 
scoring item as reflected in the following revision: 
 

 “An Application may receive up to thirteen (13) points for a commitment 
of Development funding from the city or county in which the Development is 
proposed to be located. Development funding from instrumentalities of a city or 
county will not qualify for points under this scoring item unless such 
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instrumentalities are first awarding such funds to the city or county for their 
administration, or at least 60 percent of the governing board of the instrumentality 
is city council members from the city in which the Development will be located 
(for Developments located in a city) or county commissioners from the county in 
which the Development will be located (for Developments not located in a city), 
or the city council, mayor and/or county commissioners appoint the governing 
board. A government instrumentality may not be a Related Party to the 
Applicant.” 

 
Commenter (28), (34), (38), (39), (48), (50), (53), (54), (55), (61), (67) suggested the Department 
remove the restrictions on instrumentalities and noted that government instrumentalities such as 
a public facility corporation (PFC) was created under Chapter 303 of the Texas Local 
Government Code and allows local governments to carry out activities with their 
instrumentalities, such as the PFC. 
 
Commenter (56), (61) stated this scoring item should be broad enough to include multi-
jurisdictional entities and cited housing finance corporations as an example since such entities 
are often formed by a contingent of counties to gain efficiency of scale and maximize the value 
of the opportunities being presented to their constituents. 
 
Commenter (10), (43), (44), (46), (47), (52), (59) suggested non-participating jurisdictions be 
allowed to apply for the Department’s HOME funds in order to be eligible for these points or, as 
recommended by commenter (47), if non-participating jurisdictions cannot count then HOME 
funds from any jurisdiction should not be allowed to achieve points.  Commenter (59) stated the 
Department’s HOME funds provide a viable financing mechanism for housing tax credit 
developments in high opportunity areas and should remain eligible under this scoring item.  
Commenter (10), (44) noted smaller communities are already burdened with the cost of 
extending their infrastructure and cannot necessarily compete with larger entitlement cities in 
order to secure these points.  Commenter (29) provided similar comments and suggested that 
public housing is currently being built utilizing a myriad of funding sources, including tax 
credits, and further stated that cities view housing authorities as an integral funding source and 
that such funds are clearly designed to work in conjunction with the city’s needs.  Commenter 
(44) recommended the following revisions: 

“…Development funding from instrumentalities of a city or county will not 
qualify for points under this scoring item unless such instrumentalities are first 
awarding such funds to the city or county for their administration or at least 60 
percent of the governing board of the instrumentality is city council members 
from the city in which the Development will be located (for Developments 
located in a city) or county commissioners from the county in which the 
Development will be located (for Developments not located in a city). A 
government instrumentality may not be a Related Party to the Applicant. 
Development funding must be provided in the form of a construction and/or 
permanent loan with an interest rate no higher than the Applicable Federal Rate 
(AFR) and term of at least 5 years, a grant, an in-kind contribution, a contribution 
which will support the Development, such as vouchers, or combination thereof. 
Funds cannot have been provided to the Unit of General Local Government by the 
Applicant or a Related Party. HOME Investment Partnership Program or 
Community Development Block Grant funds administered by the State of Texas 
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cannot be utilized for points under this scoring item.…. A firm commitment of 
funds is required by Commitment or the points will be lost (except for Applicants 
electing the point under subparagraph (CB) of this paragraph). 

(A) Applications will qualify for points based on the amount of funds at the levels 
described in clauses (i) – (v) of this subparagraph. For the purpose of this 
calculation, the Department will use the population of the Place from which the 
Development’s Rural or Urban Area designation is derived. For developments 
located outside a census designated place, the Department will use the population 
of the nearest place. 

(i) twelveten (102) points for a commitment by a Unit of General Local 
Government of the lesser of the population of the Place multiplied by a factor of 
0.0615 in funding per Low Income Unit and $15,000 in funding per Low Income 
Unit; 

(ii) elevennine (911) points for a commitment by a Unit of General Local 
Government of the lesser of the population of the Place multiplied by a factor of 
0.0410 in funding per Low Income Unit and $10,000 in funding per Low Income 
Unit; 

(iii) teneight (810) points for a commitment by a Unit of General Local 
Government of the lesser of population of the Place multiplied by a factor of 
0.025 in funding per Low Income Unit and $5,000 in funding per Low Income 
Unit; 

(iv) nineseven (79) points for a commitment by a Unit of General Local 
Government of the lesser of the population of the Place multiplied by a factor of 
0.004025 in funding per Low Income Unit and $1,000 in funding per Low Income 
Unit; or 

(v) eightsix (68) points for a commitment by a Unit of General Local Government 
of the lesser of the population of the Place multiplied by a factor of 0.00201 in 
funding per Low Income Unit and $500 in funding per Low Income Unit. 

(B) Two (2) points may be added to the points in subparagraph (A) of this 
paragraph if at least 10% of the total Development funding is derived from 
non)HOME Investment Partnership Program or Community Development Block 
Grant funds.  

(CB) One (1) point may be added to the points in subparagraph (A) of this 
paragraph if the Applicant provides a firm commitment for funds in the form of a 
resolution from the Unit of General Local Government in the Application. 

Commenter (12) asserted not all developments are under the aegis of a local government and 
stated that Native American lands and potential developments on Federal or State lands do not 
really fit under this item.  Commenter (12) suggested the funding requirement should be 
expanded to include the entity which exercises ultimate authority and control over the 
development and offered the following recommended change: 
 

 “….An Application may receive up to thirteen (13) points for a 
commitment of Development funding from the city or county in which the 
Development is proposed to be located, unless the Development is located on 
State or Federal property, in which case the Development may receive points for a 
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commitment of State or Federal funding, grants, contributions of land/ground 
leases or in-kind services to the Development.”    

 
Commenter (20) stated the expectation that a smaller city can bring to the table the same amount 
of money as a larger city doesn’t seem fair and recommended the top threshold of $15,000 for 
this item be changed to a population of 500,000 or one million. Commenter (20) further 
recommended there be more spread between the point thresholds to allow for more scoring 
differential and create possibly three categories instead of the current five.  Such 
recommendation from commenter (20) included $500, $7,500 and $15,000 categories. 
Commenter (27) provided similar comment and recommended the following levels:   
 

$20,000 per unit could receive 15 points,  
$15,000 per unit could receive 12 points,  
$10,000 could receive 10 points and  
$5,000 per unit could receive 8 points.   
 

Commenter (43) suggested the factor be determined based on a population of 250,000 (e.g. a 
factor of 0.06 in funding per low income unit and $15,000 in funding per low income unit, etc 
for each of the point categories.)  
 
Commenter (52) proposed lowering the funding amounts to a level that is within reach of local 
governments and that is consistent with the level of gap financing tax credit developments need 
at current equity pricing. 
 
Commenter (6) stated that the applicable federal rate terminology has been used for several years 
in the QAP and, at present, represents a rate of 0.93%.  Based on the published draft loans 
intended to qualify for this item would not qualify based on the terminology used.  Commenter 
(6) recommended the interest rate for loans under this section be required to be no higher than 
3% and requested the Department define the data source used to determine the population of a 
Place.  Commenter (46) offered the AFR is impractical and suggested the interest rate be allowed 
to float or be fixed and the benchmark be prime minus 1% as an acceptable below market 
interest rate.  
 
Commenter (15), (27) suggested this item be revised where the development would receive these 
points only if there was a major financing infusion from the local government and further stated 
that in doing so, revitalization developments that are receiving large amounts of local funding 
would be preferred, compared to those developments not receiving similar levels of support.  
 
Commenter (19) requested clarification on whether a construction loan under this scoring item 
can be paid off earlier than 5 years and further suggested that such a loan will be higher than the 
current AFR.  Commenter (19) recommended revising this item to allow for the ability to prepay 
anytime before the 5-year term.  Commenter (46) suggested there is no difference in projections 
from either 3 or 5 year loans and a term of 3 years is more workable in the practical timeline of a 
tax credit development.  Commenter (46) further suggested the Department consider in future 
years awarding points related to the length of time the funding is in place.  
 
Commenter (19) stated the graduate scale of funding based on population is a good change and 
will resolve some of the inequities between urban and rural; however, the published draft 
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language is confusing and commenter (19), (61) requested an example in the QAP that 
demonstrates a calculation of the amount given the population with a multiplier. 
 
Commenter (43), (66) suggested the award of funds under this item be required to occur no later 
than at the time of Commitment, rather than August 1.  Commenter (52) proposed changing the 
deadline for the final commitment to November 1 instead of August 1 since large cities will not 
be able to meet the August 1 deadline.  
 
Commenter (70) expressed support for the published draft language and stated without such 
language an unfair advantage would be realized by local public housing authorities with the 
higher thresholds for contributions and points also being proposed in the draft language.  
Commenter (70) further stated that any scoring item that would allow for an unfair advantage to 
be realized by a public entity over a private entity goes against the original intent of the Section 
42 program and is innately unfair. 
 
STAFF RESPONSE: 
Several commenters recommended changes that would include a broader range of government 
instrumentalities. Staff is recommending changes to this scoring item to include more 
government instrumentalities provided the governing board is appointed by local elected 
officials. However, staff recommends no change in the requirement that the funds be provided by 
an entity that is not related to the Applicant.  
 
In response to commenter (34), the language as recommended does not prevent public housing 
authorities from contributing vouchers or other assistance to affordable housing development, 
nor does it prevent them from owning tax credit developments. The item as drafted simply 
prevents any owner from receiving points for funding under their control. The purpose of this 
scoring item is not and should not be to provide a distinct and exclusive advantage to certain 
instrumentalities that engage in funding housing development that they develop and own. 
 
In response to commenters (11), (19), (22), (43), (60) and (61), staff agrees that government 
instrumentalities that act under the authority of the local government should qualify for points 
and has adjusted the language accordingly as noted below. However, staff disagrees with several 
other commenters’ suggestions that funding from other government instrumentalities that can act 
without the consent of the local government should qualify for points.  
 
In response to commenter (12) regarding the inclusion of the use of federal or state land, staff 
agrees that it does not fit under this scoring criterion because it is not a local source. However, a 
land donation may help an applicant reach maximum scoring under leveraging of private, state, 
and federal resources. 
 
The addition of Department HOME funds awarded directly to the Applicant as a funding source 
eligible for points under this scoring item is not recommended. Staff believes that the addition of 
state HOME funds awarded directly to an Applicant would not be consistent with the statutory 
requirement that the funds come from a local political subdivision. However, the scoring item is 
structured to account for the size of a municipality in order to allow smaller jurisdictions to more 
effectively compete with larger jurisdictions. Additionally, staff is recommending, as noted 
below, that a resolution of support qualify for 7 points, which is less than the lowest top ten 
scoring item and consistent with statute. 
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Several commenters provided suggestions to change the scoring levels and/or the population-
based factor used to determine the funding levels applicable to smaller jurisdictions. Staff 
believes that the item as drafted provides for an appropriate balance between the size of a 
jurisdiction, funding amounts, and the overall position of the scoring item in relation to the other 
scoring items. Changes in point values to provide more weight to higher levels of funding could 
skew the point item such that it becomes one of the sole determinants in whether an application 
scores competitively. This is counter to the objective of achieving balance among the scoring 
items such that an applicant can achieve a competitive score through multiple avenues. In 
addition, these population factors and thresholds for points acknowledge the fact that larger cities 
are often participating jurisdictions receiving HOME funds directly from HUD. 
 
In response to commenter (6), staff recommends changing the interest rate maximum from the 
Applicable Federal Rate to a flat 3%. This change accomplishes the goal of financing being 
below market while providing more clarity to applicants and funding entities. Staff recommends 
no change to the 5 year term requirement but prepayment of loan funds is not disallowed as 
drafted. As drafted a firm commitment may be approved after August 1, 2013 provided the tax 
credit commitment is due after August 1, 2013.  
 
In response to commenters (19), (61), staff will provide an example of how the scoring is 
calculated in the multifamily programs procedures manual. 
 
Staff appreciates the support from Commenter (70). 
 
Staff recommends the following changes to this scoring item: 
 

“(3) Commitment of Development Funding by Unit of General Local 
Government. (§2306.6710(b)(1)(E)) An Application may receive up to thirteen 
(13) points for a commitment of Development funding from the city or county in 
which the Development is proposed to be located. Development funding from 
instrumentalities of a city or county will not qualify for points under this scoring 
item unless such instrumentalities are first awarding such  the funds to the city or 
county for their administration, or at least 60 percent of the governing board of 
the instrumentality is city council members from the city in which the 
Development will be located (for Developments located in a city) or county 
commissioners from the county in which the Development will be located (for 
Developments not located in a city), or 100 percent of the governing board of the 
instrumentality is appointed by the elected officials of the city in which the 
Development is located (if the Development is located within a city) or county in 
which the Development is located (for Developments not located within a city). A 
The government instrumentality providing Development funding under this 
scoring item may not be a Related Party to the Applicant. Development funding 
must be provided in the form of a construction and/or permanent loan with an 
interest rate no higher than the Applicable Federal Rate (AFR)3 percent per 
annum and term of at least 5 years, a grant, an in-kind contribution, a contribution 
which will support the Development, such as vouchers, or combination thereof. 
Funds cannot have been provided to the Unit of General Local Government by the 
Applicant or a Related Party. HOME Investment Partnership Program or 
Community Development Block Grant funds administered by the State of Texas 
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cannot be utilized for points under this scoring item except where the city, county, 
or instrumentality is an actual applicant for and subrecipent of such funds for use 
in providing financial support to the proposed Development The Applicant must 
provide evidence in the Application that an application or request for the 
development funds has been submitted in the form of an acknowledgement from 
the applicable city or county. The acknowledgement must also state that a 
decision with regard to the awards of such funding will occur no later than August 
1. A firm commitment of funds is required by Commitment or the points will be 
lost (except for Applicants electing the point under subparagraph (B) of this 
paragraph). 

(A)   Applications will qualify for points based on the amount of funds at the 
levels described in clauses (i) – (v) of this subparagraph. For the purpose 
of this calculation, the Department will use the population of the Place 
from which the Development’s Rural or Urban Area designation is 
derived. For dDevelopments located outside a census designated place, 
the Department will use the population of the nearest placePlace. 

(i) twelve (12) points for a commitment by a Unit of General Local 
Government of the lesser of the population of the Place multiplied 
by a factor of 0.15 in funding per Low Income Unit and or $15,000 
in funding per Low Income Unit; 

(ii) eleven (11) points for a commitment by a Unit of General Local 
Government of the lesser of the population of the Place multiplied 
by a factor of 0.10 in funding per Low Income Unit and or $10,000 
in funding per Low Income Unit; 

(iii) ten (10) points for a commitment by a Unit of General Local 
Government of the lesser of population of the Place multiplied by a 
factor of 0.05 in funding per Low Income Unit and or $5,000 in 
funding per Low Income Unit; 

(iv) nine (9) points for a commitment by a Unit of General Local 
Government of the lesser of the population of the Place multiplied 
by a factor of 0.025 in funding per Low Income Unit and or $1,000 
in funding per Low Income Unit; or 

(v) eight (8) points for a commitment by a Unit of General Local 
Government of the lesser of the population of the Place multiplied 
by a factor of 0.01 in funding per Low Income Unit and or $500 in 
funding per Low Income Unit.  

(vi) seven (7) points for a resolution of support from the Governing 
Body of the city (if located in a city) or county (if not located within 
a city) in which the Development is located stating that the city or 
county would provide development funding but has no development 
funding available due to budgetary or fiscal constraints and, despite 
reasonable efforts, has been unable to identify and secure any such 
funding. The resolution must be submitted with the Application and 
dated prior to March 1, 2013. A general letter of support does not 
qualify. 
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 (B) One (1) point may be added to the points in clauses (i) – (v) of 
subparagraph (A) of this paragraph if the Applicant provides a firm 
commitment for funds in the form of a resolution from the Unit of General 
Local Government in the Application.” 

 
19. §11.9(d)(5) – Selection Criteria – Declared Disaster Area  
While no public comment was received on this item in particular, staff is recommending the 
following language in order to clarify that pre-emptive disaster declarations will not qualify for 
points. 
 

“(5) Declared Disaster Area. (§2306.6710(b)(1)) An Application may qualify to 
receive up to eight (8) points for this scoring item.  An Application will receive 
seven (7) points if at the time the complete Application is submitted or at any time 
within the two-year period preceding the date of submission, the proposed 
Development Site is located in an area declared to be a disaster area under of the 
Texas Government Code, §418.014 (this excludes disaster declarations that are 
pre-emptive in nature).  An Application will receive eight (8) points if the disaster 
declaration, within the two-year period preceding the date of submission, is 
localized, in other words, if the disaster declaration does not apply to the entire 
state.” 

 
20. §11.9(d)(6) – Selection Criteria – Community Revitalization Plan (6), (11), (12), (15), 
(16), (17), (18), (19), (22), (27), (30), (40), (42), (43), (44), (45), (46), (49), (52), (56), (60), (61), 
(62), (63), (69), (70), (71)  
COMMENT SUMMARY:  Commenter (22), (43), (61) suggested this item be revised so rural 
areas achieve parity with developments in urban areas for revitalization efforts.  Commenter 
(11), (61) suggested rural developments be eligible to receive points by submitting a community 
revitalization plan.  Commenter (19), (22) indicated there are rural communities that have 
created a redevelopment plan and should therefore receive full points for either having a 
redevelopment plan or the extension of utilities.  Similarly, commenter (6) suggested that many 
cities have community revitalization plans that meet the spirit of this scoring item; however, they 
do not follow a format that identifies specific financial projections as required under 
§11.9(d)(6)(A)(i)(VI).  Commenter (6) recommended applicants be allowed to submit a letter 
from an authorized city official identifying the economic impact of the community revitalization 
plan.   
 
Commenter (19), (22), (61) requested the definition of infrastructure be expanded to include 
parks, streetscapes and other community-wide amenities that would improve the quality of life 
for residents and commenter (6) recommended that infrastructure work be approved prior to the 
submission of the full application although the work can still be completed within 12 months.  
Commenter (6) further suggested the following revisions: 

“(C) For Developments located in a Rural Area….  

(I)  Paved roadways or expansion of paved roadways by at least one lane; 

(II) Water and/or wastewater service; 

(III) Wastewater service;  
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(IVII) Construction of a new police or fire station within one (1) mile of 
the Development Site that has a service area that includes the 
Development Site; and 

(IV) Construction of a new hospital or expansion of an existing hospital’s 
capacity by at least 25 percent within five (5) miles of the Development 
Site and ambulance service to and from the hospital is available at the 
Development Site.  Capacity is defined as total number of beds, total 
number of rooms or total square footage of the hospital. 

Commenter (43) suggested the following changes to the list of infrastructure projects:  

(I)  Paved roadways or expansion of paved roadways by at least one lane; 

(II) Water and/or wastewater service;  

(III) Construction of a new police or fire station within one (1) mile of the 
Development Site that has a service area that includes the Development 
Site; and 

(IV) Construction of a new hospital or expansion of an existing hospital’s 
capacity by at least 25 percent within five (5) miles of the Development 
Site and ambulance service to and from the hospital is available at the 
Development Site.  Such hospitals shall include emergency care centers. 

Commenter (43) provided similar comments to that of commenter (6) regarding the timeframe 
for infrastructure but suggested the timeframe be revised from 12 months to 24 months. 
Commenter (16) indicated that in rural communities capital projects are less frequent and more 
likely to be further away from the development site and suggested the following change: 

“…(i)…The project or infrastructure must have been completed no more than 
twelve (12)thirty-six (36) months prior to the beginning of the Application 
Acceptance Period or be approved and projected to be completed within twenty-
four (24) twelve (12) months from the beginning of the Application Acceptance 
Period….” 

Commenter (12) suggested this item limits the provision of infrastructure or added services for 
rural developments to city, county or state governments; however, the primary jurisdictional 
authority on some potential sites may be Federal and recommended the following revision to 
§11.9(d)(6)(C): 
 
 “(C) For Developments located in a Rural Area. 
 

 (i) An Application may qualify for up to six (6) points if the city, county, 
or state or Federal government has approved expansion of any of the basic 
infrastructure or projects to the Development Site described in subclauses (I) – 
(IV) of this clause, or improvements to areas within a quarter mile of the 
Development Site, unless a different distance is otherwise identified.” 

 
Commenter (70) indicated the language pertaining to (C)(i) – Developments in a Rural Area is 
too broad and may unintentionally disallow any developer who has paid taxes or fees to a local 
governmental entity.  Commenter (70) suggested the following revision to this section: 
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“(C) For Developments located in a Rural Area.  

(i) An Application may qualify for up to six (6) points if the city, county, 
state, or federal government has approved expansion of any of the basic 
infrastructure or projects to the Development Site described in subclauses (I) – 
(IV) of this clause, or improvements to areas within a quarter mile of the 
Development Site, unless a different distance is otherwise identified. The 
Applicant or Related Party cannot contribute funds for or finance the project 
or infrastructure, except through the normal and customary payment of 
property taxes, franchise taxes, sales taxes, impact fees and/or any other taxes 
or fees traditionally used to pay for or finance such infrastructure by cities, 
counties, state or federal governments or their related subsidiaries..”  

 
Commenter (15), (18), (27), (45), (49), (62) suggested developments located in a QCT that are 
part of a comprehensive revitalization plan supported by the city should be eligible to receive 
these points. Commenter (27) further recommended that while the Remedial Plan allows 7 points 
for this item, since QCT revitalization is at the heart and soul of the enabling legislation, this 
scoring item is inadequate and proposed that such application qualify to receive up to 10 points.   
Commenter (15), (27) recommended since nonprofits are at the heart of community 
revitalization, giving a preference for revitalization developments for those applications 
competing in the nonprofit set-aside might ensure revitalization efforts made by nonprofits.  
 
Commenter (42) stated this scoring item does not take into consideration the population of a city 
in which the revitalization plan is located and cited larger cities, with sufficient budgets the 
ability to receive maximum points while leaving out smaller cities with budgetary constraints.  
Therefore, according to commenter (42), developers will target revitalization areas in large cities 
that will primarily include QCTs which will not meet the objectives citied in the Remedial Plan 
since housing will not be placed in areas of high opportunity.  Similarly, commenter (44) 
suggested this item base points on where a development is located instead of a budget amount 
which is problematic when considering the size of the city, the revitalization efforts and type of 
funding to be used in a particular area.  Moreover, commenter (44), similar to commenter (6), 
recommended the item provide flexibility to allow the city to certify to an area that may not be 
defined as a community revitalization plan but has boundaries where the city is or plans to spend 
significant resources to accomplish a defined purpose.  Commenter (44) provided the following 
recommended changes: 

“(A) For Developments located in an Urban Area of Region 3. 

(-a-) adverse environmental conditions…,  
(-b-) presence of blighted structures;  
(-c-) presence of inadequate transportation;  
(-d-) lack of accessibility to and/or presence of inadequate health care 

facilities, law enforcement and fire fighting facilities, social and 
recreational facilities,… 

(-e-) the presence of significant crime; 
(-f-) the presence, condition, and performance of public education; or  
(-g-) the presence of local business providing employment opportunities; or. 
(-h-) any other factors that the municipality or county as targeted and 

committed resources to address within a defined area.  
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(V) The adopted plan, taken as a whole, must be a plan that can reasonably 
be expected to revitalize the community and address in a substantive and 
meaningful way the material factors identified. The adopted plan must 
specifically address how the providing of affordable rental housing fits into 
the overall plan and is a necessary component thereof.  

(ii) Points will be awarded based on: 

(I) Applications will receive six (6) points will be awarded if the proposed 
Development covered by the community revitalization plan hasis 
located in  a total budget or projected economic value of $6,000,000 or 
greaterQualified Census Tract; 

(II-) Applications will receive four (4) points will be awarded in the 
proposed Development covered by the if the community revitalization 
plan is not located in a Qualified Census Tracthas a total budget or 
projected economic value of at least $4,000,000; or   

(III) Applications will receive two (2) points if the community 
revitalization plan has a total budget or projected economic value of at 
least $2,000,000. 

(B) For Developments located in Urban Areas outside of Region 3. 

(i) An Application may qualify for up to six (6) points for meeting the criteria 
under subparagraph (A) of this paragraph (with the exception of being located 
in Region 3); or  

(ii) An Application will qualify for six (6) points if the city or county has an 
existing plan for Community Development Block Grant - Disaster Relief 
Program (CDBG-DR) or Community Development Block Grant or HOME 
Investment Partnership Entitlement (CDBG or HOME Entitlement) funds that 
includes the meets the requirements of subclauses (I) - (V) of this clause. In 
order to qualify for points, the development Site must be located in the targeta 
targeted area defined by the plan, and the Application must have a 
commitment of the applicableCDBG-DR funds from the municipality or 
county:  and receive a HUD Site and Neighborhood Clearance with HUD 
review or approval of such clearance:  

(I) the plan defines specific target areas for redevelopment of that includes 
housing that do not encompass the entire jurisdiction;  

(II) the plan affirmatively addresses Fair Housing;  
(III) the plan is subject to administration in a manner consistent with the 

findings of an Analysis of Impediments approved or accepted by HUD 
within the last three (3) calendar years;  

(IIIIV) the plan is in place prior to the Pre-Application Final Delivery Date; 
and  

(IVV) the plan (in its entirety) and a letter from a local government official 
with specific knowledge and oversight of implementing the plan are 
included in the pre-application. 

 
Commenter (30), (63) suggested in lieu of revitalization plans, the QAP include an allowance for 
multiple overlapping planning efforts (i.e. transit oriented development plan, inner city 
reinvestment/infill policy, tax increment reinvestment zones) to be recognized as a community 
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revitalization plan, provided at least one of those efforts has been adopted by city council; 
developments that are within a broader federal program initiative, such as CHOICE 
Neighborhoods, HOPE VI or Sustainable Communities efforts; removing points earned for size 
of budget since small initiatives can be transformative if carefully planned and leveraged; replace 
with points earned for scope of plan (e.g. elements of scope can include environmental 
remediation, transportation, education, safety, work force development, housing and health).  
Developments that address 3 elements can be eligible for 2 points, 5 elements could receive 4 
points and 7 elements could receive 6 points.  Commenter (30), (63) indicated that if the 
aforementioned recommendations are not implemented then the timeframe should be extended to 
March 31 to at least allow for the completion and adoption of community plans which are 
currently underway. 
 
Commenter (56) suggested this item is overly restrictive and suggested that Tax Increment 
Financing (TIF) districts or other similar variations of this type be eligible for consideration.  
According to commenter (56) TIF is often designed to channel funding toward improvements in 
distressed, underdeveloped or underutilized parts of a jurisdiction where development might 
otherwise not occur. 
 
Commenter (40) stated limiting this item to sites targeted for CDBG-DR funding unnecessarily 
penalizes viable, beneficial rehabilitation developments which are outside of these target areas 
and recommends the Department broaden this scoring item to include other types of 
revitalization plans which are recognized by the city or relevant authority.  Commenter (46) 
suggested the inclusion of community revitalization plans outside of Region 3 is not consistent 
with the remediation order and such approach should only be considered once approval from the 
Court is received.  While CDBG-DR funding in a plan is worthy, the Department cannot dictate 
what they achieve in their plans and points should be awarded so long as the community is 
putting resources compliant with the HUD and GLO contract requirements.  Commenter (46) 
suggested an applicant must have these funds at the time of Commitment or the points as well as 
pre-application participation points will be lost.  Commenter (46) further expressed the CDBG-
DR funds are long delayed and more flexibility should be granted in order to leverage them in 
these transactions.  Commenter (46) suggested the following revision:  

“(B) For Developments located in Urban Areas outside of Region 3. 

(i) An Application may qualify for up to six (6) points for meeting the criteria 
under subparagraph (A) of this paragraph (with the exception of being located 
in Region 3); or  

(ii) An Application will qualify for six (6) points if the city or county has an 
existing plan for Community Development Block Grant - Disaster Relief 
Program (CDBG-DR) funds that includes the meets the requirements of 
subclauses (I) - (V) of this clause. In order to qualify for points, the 
development Site must be located in the target area defined by the plan, and 
the Application must have a commitment of CDBG-DR funds and receive a 
HUD Site and Neighborhood Clearance with HUD review or approval of such 
clearance:  

(I) the plan defines specific target areas for redevelopment of housing that 
do not encompass the entire jurisdiction;  

(II) the plan affirmatively addresses Fair Housing;  
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(III) the plan is subject to administration in a manner consistent with the 
findings of an Analysis of Impediments approved or accepted by HUD 
within the last three (3) calendar years; and  

(IIIV) the plan is in place prior to the Pre-Application Final Delivery 
Date.”; and  

(V) the plan (in its entirety) and a letter from a local government official 
with specific knowledge and oversight of implementing the plan are 
included in the pre-application. 

Commenter (46) indicated the community revitalization plans in this item should not be allowed 
since the Judge in the final order regarding the Remedial Plan specifically omitted it.  
Commenter (46) further stated that for developments located in Region 3 it will cause tax credit 
developments to be placed in areas that created the fair housing issues in the lawsuit, in lieu of 
them going to a more appropriate and impactful development in an opportunity area. 
 
Commenter (52) stated the HUD Site and Neighborhood clearance is not possible at the tax 
credit application stage and HUD processing time precludes this clearance so early in the 
development process.  Commenter (60) stated the Site and Neighborhood Clearance is only 
conducted by HUD where the participating jurisdiction’s Site and Neighborhood Clearance 
process is under review, otherwise a participating jurisdiction is required to maintain records that 
would comply with those standards prescribed by 24 CFR 983.57.  Additionally, commenter (60) 
stated CDBG-DR sub-recipients were required to submit a Fair Housing Activity Statement-
Texas in order to apply for Disaster Recover Funds which is the primary fair housing document 
to demonstrate commitment and action steps to affirmatively further fair housing.  As a result of 
these comments, commenter (60) recommended the following revisions: 

“…(ii) An Application will qualify for six (6) points if the city or county has 
an existing plan for Community Development Block Grant - Disaster Relief 
Program (CDBG-DR) funds that includes the meets the requirements of 
subclauses (I) - (V) of this clause. In order to qualify for points, the 
development Site must be located in the target area defined by the plan, and 
the Application must have a commitment of CDBG-DR funds and receive a 
HUD Site and Neighborhood Clearance with HUD review or approval of such 
clearance:  

(I) the plan defines specific target areas for redevelopment of housing that 
do not encompass the entire jurisdiction;  

(II) the plan affirmatively addresses Fair Housing demonstrated through 
an approved Fair Housing Activity Statement-Texas (FHAST);  

(III) the plan is subject to administration in a manner consistent with the 
findings of an Analysis of Impediments approved or accepted by HUD 
within the last three (3) calendar years or an approved Fair Housing 
Activity Statement-Texas (FHAST), approved by the Texas General Land 
Office;  

(IV) the plan is in place prior to the Pre-Application Final Delivery Date; 
and  
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(V) the plan (in its entirety) and a letter from a local government official 
with specific knowledge and oversight of implementing the plan are 
included in the pre-application.” 

 
STAFF RESPONSE: 
Staff has made several recommended changes based on public comment. The recommended 
language included below clarifies several portions of the scoring item and addresses certain areas 
where the prior language did not align with actual practices of affected cities. 
 
In response to commenters (6), (11), (19), (22), (43) and (61), staff provided an alternative to 
producing community revitalization plans in rural areas in response to suggestions from the 
development community. Staff believes that maintaining the current rural option for scoring is 
more in line with the realities of rural Texas and that allowing rural developments to access 
points for other revitalization plans is not appropriate for the diversity of communities in rural 
Texas. 
 
Although staff is recommending some changes suggested by commenters (19), (22) and (61) 
regarding infrastructure improvements, staff does not believe it is appropriate to expand the item 
further to include parks, streetscapes, and community-wide amenities. Staff believes that the item 
as written more directly addresses the efforts of cities that are more closely related to economic 
development activities. Staff also does not recommend expanding the timeline for completion of 
the projects to 24 months, as it is more likely that the project would not be completed and the 
scoring item is designed to incentivize development in locations where existing plans are already 
fully underway. Staff agrees with commenters (12) and (70) and is recommending language that 
allows federally approved infrastructure expansion to qualify for points and provides 
clarification regarding payments made by the development owner to the city or county. 
 
In response to commenters (15), (18), (27), (45), (49) and (62), for clarification, developments 
located in QCTs can qualify for points under this scoring criteria. There is no preference for 
developments located in or outside QCTs. The item as drafted meets all of the statutory and 
Remedial Plan requirements. Increasing points is not allowable and adding a location specific 
requirement (such as location in a QCT) is also not allowable. In addition, considering that 
nonprofits can compete in the Nonprofit Set-Aside and also could potentially have an advantage 
under selection criteria for sponsor characteristics, staff does not feel it is consistent with the 
underlying policy objective of this scoring item to provide an advantage to nonprofits.  
 
Changes to include HOME funds in addition to CDBG-DR are not recommended since the item 
is drafted to include only funds dedicated to hurricane recovery efforts, a unique revitalization 
effort that warrants specific consideration. Tax Increment Financing and other sources are not 
disallowed as being part of revitalization funding efforts but do not alone meet the criteria for 
points.  
 
Suggested language to eliminate the funding levels and make certain point levels location 
specific are not considered to be consistent with the Remedial Plan requirements or the 
Department’s efforts to maintain consistency in the requirements among regions. 
 
In response to commenters (30) and (63), staff also does not recommend extending the deadline 
to submit community revitalization plans. Staff believes the current submission date of pre-
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application for the community revitalization plans is consistent with the intent to capture plans 
encompassing pre-existing and ongoing revitalization efforts. 
 
In addition, staff does not recommend any changes to the scope that would qualify a community 
revitalization plan for points considering there is a provision in the QAP that allows for plans 
that do not meet all of these requirements to obtain pre-clearance and ultimately qualify for 
points. 
 
Staff agrees with commenters (52) and (60) regarding CDBG-DR funds and the requirements of 
the sub-recipients and is recommending the appropriate changes. 
 
Staff proposes the following revisions to this scoring item: 
 

“(6) Community Revitalization Plan.   

(A) For Developments located in an Urban Area of Region 3. 

(i) An Application may qualify to receive up to six (6) points if the proposed 
Development is located in an area covered targeted for revitalization by a 
community revitalization plan and that meets the criteria described in 
subclauses (I) – (VII) of this clause: 

(I) The community revitalization plan must have been adopted by the 
municipality or county in which the Development is proposed to be 
located. 

(II) The adopting municipality or county must have performed, in a process 
providing for public input, an assessment of the factors in need of being 
addressed as a part of such community revitalization plan.  Factors to be 
considered may include: 

(-a-) adverse environmental conditions, natural or manmade, that are 
material in nature and are inconsistent with the general quality of life in 
typical average income neighborhoods.  By way of example, such 
conditions might include significant and recurring flooding, presence of 
hazardous waste sites or ongoing localized emissions not under 
appropriate remediation, nearby heavy industrial uses, or uses 
presenting significant safety or noise concerns such as major 
thoroughfares, nearby active railways (other than commuter trains), or 
landing strips; significant and widespread (e.g., not localized to a small 
number of businesses or other buildings) rodent or vermin infestation 
acknowledged to present health risks requiring a concerted effort; or 
fire hazards;  

(-b-) presence of blighted structures;  

(-c-) presence of inadequate transportation;  

(-d-) lack of accessibility to and/or presence of inadequate health care 
facilities, law enforcement and fire fighting facilities, social and 
recreational facilities, and other public facilities comparable to those 
typically found in neighborhoods containing comparable but unassisted 
housing;  
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(-e-) the presence of significant crime; 

(-f-) the presence, condition, and performance of public education; or  

(-g-) the presence of local business providing employment 
opportunities.  

(III) A municipality or county is not required to identify and address all of 
the factors identified in this clause (i) of this subparagraph, but it must set 
forth in its plan those factors that it has identified and determined it will 
address.  

(IV) The adopting municipality or county must have based its plan on the 
findings of the foregoing assessment and must have afforded the public an 
opportunity to provide input and comment on the proposed plan and the 
factors that it would address. To the extent that issues identified require 
coordination with other authorities, jurisdictions, or the like, such as school 
boards or hospitals, the adopting municipality should include coordination 
with such bodies in its plan and, to the extent feasible, secure their 
cooperation.  

(V) The adopted plan, taken as a whole, must be a plan that can reasonably 
be expected to revitalize the community neighborhood and address in a 
substantive and meaningful way the material factors identified. Generally, 
because revitalization must identify specific matters needing to be 
addressed by revitalization and provide a plan and budget specifically 
directed to those identified issues, revitalization will be considered distinct 
and separate from broader economic development efforts. For example, 
staff will review the neighborhood for the presence of existing aging 
structures and infrastructure, and staff will review plans for evidence that 
the local government endeavors to address the aging nature of the 
structures and area through a deliberate and substantive revitalization 
effort.  The adopted plan must specifically address how the providing of 
affordable rental housing fits into the overall plan and is a necessary 
component thereof. The target areas should be limited in size along the 
lines of specific neighborhoods rather than encompassing large areas of a 
city or county. 

(VI) The adopted plan must describe the planned sources and uses of funds 
to accomplish its purposes.  

(VII) To be eligible for points under this item, the community revitalization 
plan must already be in place as of the Pre-Application Final Delivery Date 
pursuant to §11.2 of this chapter (relating to Program Calendar for 
Competitive Housing Tax Credits) evidenced by a certification that:  

(-a-) the plan was duly adopted with the required public comment 
processes followed;  

(-b-) the funding and activity under the plan has already commenced; 
and  
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(-c-) the adopting municipality or county has no reason to believe that 
the overall funding for the full and timely implementation of the plan 
will be unavailable.  

(ii) Points will be awarded based on:  

(I) Applications will receive six four (64) points if the community 
revitalization plan has a total budget or projected economic value of 
$6,000,000 or greater; or, 

(II-) Applications will receive four two (24) points if the community 
revitalization plan has a total budget or projected economic value of at least 
$4,000,000; and,or   

(III) Applications will receive two (2) points if the community 
revitalization plan has a total budget or projected economic value of at least 
$2,000,000may receive two (2) points in addition to those under subclauses 
(I) or (II) if the Development is explicitly identified by the city or county as 
contributing most significantly to the concerted revitalization efforts of the 
city or county (as applicable). A city or county may only identify one 
single Development during each Application Round for the additional 
points under this subclause. A resolution from the Governing Body of the 
city or county that approved the plan is required to be submitted in the 
Application (this resolution is not required at pre-application). If multiple 
Applications submit resolutions under this subclause from the same 
Governing Body, none of the Applications shall be eligible for the 
additional points. A city or county may, but is not required, to identify a 
particular Application as contributing most significantly to concerted 
revitalization efforts. 

(iii) At the time of the tax credit award the site and neighborhood of any 
Development must conform to the Department’s rules regarding unacceptable 
sites.  

(iv) It is recognized that municipalities and counties will need to devote time 
and effort to adopt a concerted revitalization plan that complies with the 
requirements of this scoring item. Therefore, for purposes of the 2013 
Application Round only, the Department’s Board may, in a public meeting, 
determine whether a revitalization plan substantively and meaningfully 
satisfies a revitalization effort, notwithstanding a failure to fulfill one or more 
of the factors in this subparagraph not having been satisfied. Such pre-
clearance shall be prompted by a request from the Applicant pursuant to the 
waiver provisions in §10.207 of this title (relating to Waiver of Rules for 
Applications). 

(B) For Developments located in Urban Areas outside of Region 3. 

(i) An Application may qualify for up to six (6) points for meeting the criteria 
under subparagraph (A) of this paragraph (with the exception of being located 
in Region 3); or  

(ii) An Application will qualify for six (6) points if the city or county has an 
existing plan for Community Development Block Grant - Disaster Relief 
Program (CDBG-DR) funds that includes the meets the requirements of 
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subclauses (I) - (V) of this clause. In order toTo qualify for points, the 
development Development Site must be located in the target area defined by 
the plan, and the Application must have a commitment of CDBG-DR funds 
and receive a HUD Site and Neighborhood Clearance with HUD review or 
approval of such clearance:  

(I) the plan defines specific target areas for redevelopment of housing that 
do not encompass the entire jurisdiction;  

(II) the plan affirmatively addresses Fair Housing demonstrated through 
an approved Fair Housing Activity Statement-Texas (FHAST);  

(III) the plan is subject to administration in a manner consistent with the 
findings of an Analysis of Impediments approved or accepted by HUD 
within the last three (3) calendar years or an approved Fair Housing 
Activity Statement-Texas (FHAST), approved by the Texas General Land 
Office;  

(IV) the plan is in place prior to the Pre-Application Final Delivery Date; 
and  

(V) the plan (in its entirety) and a letter from a local government official 
with specific knowledge and oversight of implementing the plan are 
included in the pre-application. 

(C) For Developments located in a Rural Area.  

(i) An Application may qualify for up to six (6) points if the city, county, or state, or 
federal government has approved expansion of any of the basic infrastructure or 
projects to the Development Site described in subclauses (I) – (IV) of this clause, or 
improvements to areas within a quarter mile of the Development Site, unless a 
different distance is otherwise identified in subclauses (I) – (IV) of this clause. 
Approval cannot be conditioned upon the award of tax credits or on any other event 
(zoning, permitting, construction start of another development, etc.) not directly 
associated with the particular infrastructure expansion. The Applicant or Related 
Party cannot contribute funds for or finance the project or infrastructure. , except 
through the normal and customary payment of property taxes, franchise taxes, sales 
taxes, impact fees and/or any other taxes or fees traditionally used to pay for or 
finance such infrastructure by cities, counties, state or federal governments or their 
related subsidiaries. The project or infrastructure must have been completed no more 
than twelve (12) months prior to the beginning of the Application Acceptance Period 
or be approved and projected to be completed within twelve (12) months from the 
beginning of the Application Acceptance Period. An Application is eligible for four 
(4) points for one of the items described in subclauses (I) – (IV) of this clause or six 
(6) points for at least two (2) of the items described in subclauses (I) – (IV) of this 
clause: 

 (I)  Paved roadways or expansion of paved roadways by at least one lane; 

(II) Water; and/or  

(III) wWastewater service;  
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(IIIIV) Construction of a new police or fire station within one (1) mile of 
the Development Site that has a service area that includes the 
Development Site; and 

(IV) Construction of a new hospital or expansion of an existing hospital’s 
capacity by at least 25 percent within a five (5) miles radius of the 
Development Site and ambulance service to and from the hospital is 
available at the Development Site. Capacity is defined as total number of 
beds, total number of rooms or total square footage of the hospital. 

(ii) The Applicant must provide a letter from a government official with 
specific knowledge of the project. However, the Department staff may rely on 
other documentation that reasonably documents that the substance of this 
clause is met, in Department Sstaff’s sole determination. A letter must 
include: 

(I) the nature and scope of the project; 

(II) the date completed or projected completion; 

(III) source of funding for the project; 

(IV) proximity to the Development Site; and 

(V) the date of any applicable city, or county, state, or federal approvals, if 
not already completed.” 

 
21.  11.9(e)(1) – Selection Criteria – Financial Feasibility 
Staff notes that while there was no public comment received relating to this item, minor technical 
changes were made. 
 
22. §11.9(e)(2) – Selection Criteria – Cost of Development per Square Foot (6), (8), (19), 
(22), (30), (36), (42), (43), (46), (47), (52), (56), (61), (66) 
COMMENT SUMMARY:  Commenter (8), (22), (47) suggested this item revert to the “not to 
exceed” cost caps as used in the prior year QAP and further stated the language as proposed may 
encourage a low-balling effect among competitive developers that may leave funded projects 
with insufficient resources to build and fund reserves.  Moreover, it is likely to provide incentive 
for developers to build the cheapest, most cookie cutter development they can and still be 
competitive in their sub-region.  Commenter (22) alternatively suggested that should the draft 
language remain then such scores should be included in the pre-application score and the median 
costs be published in the pre-application log to alert developers to their status as a low-scoring 
outlier before those developers expend the considerable funds necessary to prepare and submit a 
full application. 
 
Commenter (6), (43), (66) suggested the published draft language for this item may end up 
penalizing those developers who are trying to achieve a higher level of design and will likely 
promote more homogenous housing.  Moreover, it may also discourage developers from 
implementing non-required amenities and construction features that add to the longevity and 
durability of the development which will decrease the quality of the developments.  Commenter 
(6), (30), (42), (56) suggested this language revert to methodology used in the prior year QAP 
and commenter (56) further indicated a preference for the existing $80/SF benchmark standard.  
Should the Board maintain the draft language then commenter (6) recommended that all 
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structures parking costs be removed from this calculation, even those included in eligible basis.  
Commenter (6) further suggested that any qualified elderly development, not just those that are 
elevator served, be categorized within this section and recommended the following: 

 
“(A) Each Application will be categorized as: 

(i) Qualified Elderly Developments, and Elevator Served Development, 
more than 75 percent single family design, and Supportive Housing 
Developments; or  

(ii) All other Applications proposing New Construction, Reconstruction, or 
Adaptive Reuse; or 

(iii) All other Applications proposing Rehabilitation.” 
 
Commenter (19), (43), (66) indicated asking applicants to invest in a very expensive application 
process without even a number for comparison is unfair and further recommended, along with 
commenter (61), that should this comparison remain, then the 2011 QAP language with a cost 
boost of at least $3,000 per unit be reinstated because it best honors the legislative intent and 
statutory requirement.  Such language recognizes that different types of housing in different 
communities are created that simply cannot be “averaged” and it does not create a 10 point 
“unknown.” 
 
Commenter (36) suggested in order to avoid blacklisting inner city adaptive reuse developments, 
including historic preservation developments that qualify for Historic Tax Credits that offset a 
development’s cost, this item should be revised to reflect the following: 

“An Application may qualify to receive up to ten (10) points based on the 
Building Cost (less any structured parking cost that is not included in Eligible 
Basis or the amount of federal historic tax credits for with the Development is 
eligible) per square foot of the Application, as originally submitted and certified 
to by the General Contractor, relative to the mean cost per square foot for all 
similar development types. Structured parking costs must be supported by a cost 
estimate from a Third Party General Contractor or subcontractor with experience 
in structured parking. The square footage used will be the Net Rentable Area 
(NRA). For the purposes of this paragraph only, if a building is in a Qualified 
Elderly Development with an elevator or a Development with one or more 
buildings any of which have elevators serving four or more floors (Elevator 
Served Development) the NRA will include elevator served interior corridors. If 
the proposed Development is a Supportive Housing Development, the NRA will 
include elevator served interior corridors and 50 square feet of common area per 
Unit. As it relates to this paragraph, an interior corridor is a corridor that is 
enclosed, heated and/or cooled and otherwise finished space. The calculations will 
be based on the cost listed in the Development Cost Schedule and NRA shown in 
the Rent Schedule of the Application. 

(A) Each Application will be categorized as: 
(i) Qualified Elderly and Elevator Served Development, Adaptive Reuse 

Developments, more than 75 percent single family design, and Supportive 
Housing Developments; or  

(ii) All other Applications proposing New Construction, or Reconstruction; or, or 
Adaptive Reuse; or 

(iii) All other Applications proposing Rehabilitation; or 
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(iv) All other Applications proposing both Adaptive Reuse and Elevator Served 
Development or Developments using federal historic tax credit financing.”. 

 
Commenter (43) suggested should the language in this item remain, the characteristics noted in 
§11.9(e)(2)(A)(i) be separate categories as reflected in the following revision: 
 

“(A) Each Application will be categorized as: 
(i)   Qualified Elderly and Elevator Served Development;,  
(ii)  mMore than 75 percent single family design’, and  
(iii)  Supportive Housing Developments; or  
(ivii) All other Applications proposing New Construction, Reconstruction, 

or Adaptive Reuse; or 
(viii) All other Applications proposing Rehabilitation.” 

 
Commenter (52) disagreed with the language as published and stated such language is potentially 
in conflict with Chapter 2306.  Should the Department maintain this provision, commenter (52) 
suggested the mean per square foot calculation for similar development types within the large 
cities separately (e.g. Austin deals should only be compared to one another, Houston deals 
compared to one another, etc.); otherwise the large cities will be uncompetitive. 
 
Commenter (46) expressed support for the published draft language so long as the applications 
are not underwritten to low cost levels and explained that should Marshall and Swift 
underwriting reflect $80/SF and the applicant reflected $75/SF then the application should not be 
allowed to move forward. 
 
STAFF RESPONSE: 
Staff understands the concern with the new structure of this scoring item. While there is some 
level of uncertainty at the time an application is submitted, staff does not believe that setting cost 
per square foot levels within this scoring item successfully captures true costs. This adversely 
affects the Department’s ability to accomplish the goals of underwriting development plans 
based on the best information available. Moreover, a number of states use scoring items that 
have similar levels of uncertainty for applicants at the time of application submission. However, 
staff has structured the point item generously due to this being the first year of this new concept. 
For example, access to ten points for being under $80 per square foot provides safe harbor at 8 
points, just two points below the maximum. While staff acknowledges that there is diversity in 
costs for different building types and areas of the state, the point item allows costs to fall within 
large cost ranges based on the mean. Staff also believes that the prior year’s scoring item failed 
to draw out any real diversity in costs despite differences in site location and building type, 
which is one reason for proposing the item as drafted. 
 
Staff has clarified that changes made after award or underwriting, whichever occurs later, will 
not impact the application’s score which should allow applicants that acted in good faith at the 
time of application to make necessary changes to the costs or financing to successfully 
development a transaction. This should decrease the uncertainty associated with post award 
development activities relative to this scoring item. 
 
In response to commenter (36), staff does not recommend adding language that would allow the 
use of historic tax credits to offset the costs used in the calculation. As previously stated, the 
point item allows costs to fall within large cost ranges based on the mean. 
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Staff has also clarified, as identified below, how the three categories of development would be 
determined. These are consistent with the types of developments that were given higher cost 
thresholds in previous years.  
 
In addition, in response to commenter (22), staff does not recommend including this scoring item 
at pre-application. With consideration for the development process, staff believes that in most 
cases cost estimates that early in the process would adversely affect the natural development 
process and would not provide the ability to effectively assess the competition. 
 
Staff recommends the following revisions to this scoring item: 
 

“(2) Cost of Development per Square Foot. (§2306.6710(b)(1)(H); §42(m)(1)(C)(iii)) 
An Application may qualify to receive up to ten (10) points based on the Building 
Cost (less any structured parking cost that is not included in Eligible Basis) per square 
foot of the Application, as originally submitted and certified to by the General 
Contractor, relative to the mean cost per square foot for all similar development 
types. Structured parking costs must be supported by a cost estimate from a Third 
Party General Contractor or subcontractor with experience in structured parking. The 
square footage used will be the Net Rentable Area (NRA). For the purposes of this 
paragraph only, if a building is in a Qualified Elderly Development with an elevator 
or a Development with one or more buildings any of which have elevators serving 
four or more floors (Eelevator Sserved Development) the NRA will include elevator 
served interior corridors. If the proposed Development is a Supportive Housing 
Development, the NRA will include elevator served interior corridors and 50 square 
feet of common area per Unit. As it relates to this paragraph, an interior corridor is a 
corridor that is enclosed, heated and/or cooled and otherwise finished space. The 
calculations will be based on the cost listed in the Development Cost Schedule and 
NRA shown in the Rent Schedule of the Application. 

(A) Each Application will be categorized as: 

(i) Applications proposing Rehabilitation; or 

(ii) If not proposing Rehabilitation, Qualified Elderly and Eelevator Sserved 
Development, more than 75 percent single family design, and Supportive 
Housing Developments; or  

(iii) All other Applications proposing New Construction, Reconstruction, or 
Adaptive Reuse.; or 

(iii) All other Applications proposing Rehabilitation. 

(B) Within each category listed in subparagraph (A) of this paragraph, points will 
be awarded: as follows: 

(i) Within 8 percent and equal to or less than the mean cost per square foot (10 
points); 

(ii) Within 5 percent and greater than the mean cost per square foot (10 
points); 
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(iii) Within 13 percent and equal to or less than the mean cost per square foot 
(9 points);  

(iv) Within 10 percent and greater than the mean cost per square foot (8 
points);  

(v) Within 18 percent and equal to or less than the mean cost per square foot 
(7 points); 

(vi) Within 15 percent and greater than the mean cost per square foot (6 
points); or 

(vii) Within 20 percent of the mean cost per square foot (5 points).  

(C) The mean will be fixed based on the exhibits as submitted in the original 
Applications received by the Department on or before March 1, 2013. Changes to 
a specific Application as a result of an Administrative Deficiency to be within the 
mean parameters in subparagraph (B) will be allowed but the Application will not 
receive additional points for such changes. Program or underwriting Application 
reviews that result in an Applicant making corrections such that the Application’s 
revised costs fall outside of the mean parameters in subparagraph (B) may have 
the points reduced. Where costs change after completion of underwriting or award 
(whichever occurs later), the points attributed to an Application under this scoring 
item will not be reassessed unless there is clear evidence that the information in 
the Application was intentionally misleading or incorrect. 

(CD) Developments with Building Costs of less than $80 per square foot shall 
receive no less than eight (8) points. Points under this subparagraph are not in 
addition to the points achieved under subparagraph (B) of this paragraph.” 

 

23. §11.9(e)(3) – Selection Criteria – Pre-application Participation (6), (44) 
COMMENT SUMMARY:  Commenter (6) stated this item requires community revitalization 
plans be submitted at the time of pre-application; however, the draft language does not specify 
that this requirement is specific to community revitalization plans under §11.9(d)(6)(A) and (B) 
and not to infrastructure improvements for rural developments under §11.9(d)(6)(C).  
Commenter (6) suggested the following revision: 

 “…(I) The community revitalization plan the Applicant used for points 
under subsections (d)(6)(A) and (B) of this section was submitted at the time of 
pre-application.” 

Commenter (44) recommended the removal of §11.9(e)(3)(A) which prevents an applicant from 
qualifying for points under this item if the total number of units increases by more than 10% 
from pre-application to application.  Commenter (44) asserted that an applicant should not be 
penalized if after they complete their due diligence and receive funding decisions from the local 
government they elect to increase their total units.  Commenter (44) further noted the 
Department already requires re-notification for increases beyond 10% so all interested parties 
will be made aware of the change. 
   
STAFF RESPONSE: 
Staff recommends changes to specify only those community revitalization plans used for points 
under §§11.9(d)(6)(A) and (B)(i) as identified below. 
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In response to commenter (44), while staff does appreciate that the financial structure of these 
transactions is fluid, especially between pre-application and full application, staff believes that in 
order to accurately assess the competition, considering that there are limited funds available in 
each sub-region, that approximate size of a development is important. In addition, the re-
notification trigger was purposefully used as the trigger for pre-application incentive points. 
Essentially, the reason for re-notification signifies a change that is significant enough that it is 
also considered to be an application without an associated pre-application. 
 
Staff recommends the following revisions: 
 

“(3) Pre-application Participation. (§2306.6704) An Application may qualify to 
receive up to six (6) points provided a pre-application was submitted during the Pre-
Application Acceptance Period and meets the requirements described in 
subparagraphs (A) – (I) of this paragraph: 

(A) The total number of Units does not increase by more than 10 percent from 
pre-application to Application; 

(B) The designation of the proposed Development as Rural or Urban remains the 
same; 

(C) The proposed Development serves the same Target Population; 

(D) The pre-application and Application are participating in the same set-asides 
(At-Risk, USDA, Non-Profit, and/or Rural); 

(E) The Application final score (inclusive of only scoring items reflected on the 
self score form) does not vary by more than six (6) points from what was reflected 
in the pre-application self score;  

(F) All necessary waivers and pre-clearance were requested in the pre-application; 

(G) The Development Site at Application is at least in part the Development Site 
at pre-application, and the census tract number listed at pre-application is the 
same at Application; 

(H) The pre-application met all applicable requirements; and 

(I) The community revitalization plan the Applicant used for points under 
subsections (d)(6)(A) and (B)(i) of this section was submitted at the time of pre-
application.” 

 
24. §11.9(e)(4) – Selection Criteria – Leveraging of Private, State and Federal Resources 
(12), (28), (34), (38), (39), (43), (44), (47), (48), (50), (52), (53), (54), (55), (67) 
COMMENT SUMMARY:  Commenter (12) stated if resources are being leveraged it should 
not be limited to such a small list, but should be broadly based and recommended the following 
change: 

 
“…(i)  the Development leverages CDBG Disaster Recovery, HOPE VI, or 
Choice Neighborhoods funding or other private foundation or local, county, state 
or federal funding and the Housing Tax Credit Funding Request is less than 8% of 
the Total Housing Development Cost (3 points); or…” 
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Commenter (28), (34), (38), (39), (48), (50), (53), (54), (55), (67) recommended this scoring item 
be revised to include funding from the Public Housing Program Capital Fund, Project Based 
vouchers and Section 8 vouchers to assist families with their relocation. 
 
Commenter (43) suggested increasing each of the percentages by 0.75 (e.g. percentage in clause 
(ii) would change to 7.75%).  Commenter (6) recommended the following increases to the 
percentages in this scoring item: 

“…(i) the Development leverages CDBG Disaster Recovery, HOPE VI, or 
Choice Neighborhoods funding and the Housing Tax Credit Funding Request 
is less than 8 percent of the Total Housing Development Cost (3 points); or 

(ii) If the Housing Tax Credit funding request is less than 87 percent of the 
Total Housing Development Cost (3 points); or 

(iii) If the Housing Tax Credit funding request is less than 98 percent of the 
Total Housing Development Cost (2 points); or 

(iv) If the Housing Tax Credit funding request is less than 109 percent of the 
Total Housing Development Cost (1 point).” 

Commenter (47) noted the nature of this item will force developers to underwrite more debt and 
the Department should be encouraging long term viability, not encouraging applicants to pursue 
riskier developments.  Commenter (47) suggested the following increases to the funding request 
percentages: 

“…(ii) If the Housing Tax Credit funding request is less than 107 percent of the 
Total Housing Development Cost (3 points); or 

(iii) If the Housing Tax Credit funding request is less than 118 percent of the 
Total Housing Development Cost (2 points); or…” 

Commenter (44) stated the leveraging required to achieve the maximum points is difficult to 
achieve in rural and non-MSA areas and will cause the applicant to reduce the quality of the 
development thereby compromising the sustainability of the housing.  Commenter (44) 
recommended the following change: 

“…(i) the Development leverages CDBG Disaster Recovery, HOPE VI, or Choice 
Neighborhoods funding, or is located in a Rural area or non-MSA areas of 
Houston, Dallas, Fort Worth, San Antonio and Austin, and the Housing Tax 
Credit Funding Request is less than 8 percent of the Total Housing Development 
Cost (3 points); or…” 

Commenter (52) noted there are very few HOPE VI or Choice Neighborhood grants in Texas, 
which will leave CDBG-DR funds as the primary leveraging source; however, such funds are 
only available in certain regions of the state.  Commenter (52) requested this scoring item be 
restored to the prior year language or at least include HUD-insured loans and other loans with a 
100 basis point advantage over market rates in the list of programs that qualify. 
.   
STAFF RESPONSE: 
Staff believes that the recommended language is consistent with statutory requirements. 
Additionally, the inclusion of a point item specifically for HOPE VI addresses a statutory scoring 
requirement. Staff further included Choice Neighborhoods funding because this is known as a 
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successor to the HOPE VI program. CDBG-DR funding is a very unique and limited resource 
and while not available statewide, staff believes that incentivizing the layering of tax credits with 
this source of funds will aid in hurricane recovery efforts and is in the best interests of the state.  
 
Staff does not recommend inclusion of other specifically identified funding sources. Operating or 
rent subsidies, such as Section 8 project-based vouchers, are not compatible with the structure of 
this scoring item and significant changes would be necessary to explicitly include these sources 
as leverage. However, Section 8 project-based assistance often provides a development access to 
additional rental income not otherwise available with the necessary deep rent targeting. This 
provides a development using rental assistance the ability to leverage and carry more debt than it 
would otherwise be able to service. Virtually any other subsidy or financing that an Applicant 
uses can help reduce the amount of credits necessary and therefore will aid in qualifying for 
points under this item. 
 
While the point levels may be difficult to achieve and may require leveraging of additional debt, 
staff believes that the levels should not be so high as to automatically qualify applications for 
points. Staff performed several tests on prior year applications to ensure that the recommended 
levels were realistic. Staff believes that the scoring item as drafted, in combination with the 
underlying policy objectives of other point items, strikes an acceptable balance between efficient 
use of tax credits and serving the lowest income Texans. 
 
Staff has clarified that changes made after award or underwriting, whichever occurs later, will 
not impact the application’s score which should allow applicants that acted in good faith at the 
time of application to make necessary changes to the costs or financing to successfully 
development the transaction. This should decrease the uncertainty associated with post award 
development activities relative to this scoring item.  
 
Staff recommends the following revised language: 
 

“(4) Leveraging of Private, State, and Federal Resources. (§2306.6725(a)(3))  

(A) An Application may qualify to receive up to three (3) points if at least 5 
percent of the total Units are restricted to serve households at or below 30 percent 
of AMGI (restrictions elected under other point items may count) and the Housing 
Tax Credit funding request for the proposed Development meet one of the levels 
described in clauses (i) – (iv) of this subparagraph:  

(i) the Development leverages CDBG Disaster Recovery, HOPE VI, or 
Choice Neighborhoods funding and the Housing Tax Credit Funding Request 
is less than 8 percent of the Total Housing Development Cost (3 points); or 

(ii) If the Housing Tax Credit funding request is less than 7 percent of the 
Total Housing Development Cost (3 points); or 

(iii) If the Housing Tax Credit funding request is less than 8 percent of the 
Total Housing Development Cost (2 points); or 

(iv) If the Housing Tax Credit funding request is less than 9 percent of the 
Total Housing Development Cost (1 point). 

(B) The calculation of the percentages stated in subparagraph (A) of this 
paragraph will be based strictly on the figures listed in the Funding Request and 
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Development Cost Schedule and will be rounded to the nearest hundredth. Should 
staff issue an Administrative Deficiency that requires a change in either form, 
then the calculation will be performed again and the score adjusted, as necessary. 
However, points may not increase based on changes to the Application. In order 
to be eligible for points, no more than 50 percent of the developer fee can be 
deferred. Where costs or financing change after completion of underwriting or 
award (whichever occurs later), the points attributed to an Application under this 
scoring item will not be reassessed unless there is clear evidence that the 
information in the Application was intentionally misleading or incorrect.” 

 
25. §11.9(e)(5) – Selection Criteria – Extended Affordability or Historic Preservation (36) 
COMMENT SUMMARY:  Commenter (36) suggested these items are unrelated and certainly 
not mutually exclusive and applications should be eligible for these points as stand-alone 
categories.  Commenter (36) stated that by pairing historic preservation as an either/or item, 
historic preservation is effectively denied any points relative to other applications.  According to 
commenter (36) this is a direct conflict with the requirements in the Housing and Economic 
Recovery Act of 2008 for preferential consideration of historic preservation developments in the 
allocation of housing tax credits.  Commenter (36) asserted that historic preservation is an 
important public objective and recommended the heading of this scoring item be changed from 
“or” to “and/or” and further recommended the points available be changed from 2 points to up to 
4 points. 
 
STAFF RESPONSE:  Staff believes this scoring item as drafted complies with state and federal 
laws. Separating the criteria under this point item into separate point categories may result in an 
additional element of uncertainty in the overall scoring system such that the Department’s core 
underlying objectives are diluted.  Staff recommends no change based on these comments.  
 
26. §11.9(e)(7) – Selection Criteria – Development Size (6), (12), (46), (56) 
COMMENT SUMMARY:  Commenter (12) suggested this scoring item penalizes applications 
approaching or at 50 units, allowing smaller developments to garner more credits per unit and 
further stated the standard should be credits per unit, not a maximum amount of credits.  
Commenter (12) offered the following recommended revision: 
 

“An Application may qualify to receive one (1) point if the Development is 
proposed to be fifty (50) total HTC Units or less and the Application reflects a 
Funding Request of Housing Tax Credits, as identified in the original Application 
submission of $500,000 or less$15,000 in tax credits per unit or less.” 

 
Commenter (6) recommended the following revision to this scoring item to account for those 
rural sub-regions where there is slightly more than $500,000 in credits available. 
 

“An Application may qualify to receive one (1) point if the Development is 
proposed to be fifty (50) total HTC Units or less and the Application reflects a 
Funding Request of Housing Tax Credits, as identified in the original Application 
submission, of $500,000 or less, or if in a rural sub-region, the amount of credits 
available in that sub-region or $500,000, whichever is greater.” 
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Commenter (46) recommended this scoring item be given more weight so that more 
developments can be built and suggested it be worth 5 points.  
 
Commenter (56) suggested the size of a development should be a function of market demand and 
financial feasibility and recommends this scoring item be eliminated. 
 
STAFF RESPONSE: 
The scoring item as drafted was based on public comment related to the difficulty of developing 
housing in small rural communities in Texas. Staff believes that the scoring item will provide 
that additional incentive to work in the more difficult and smaller rural communities in Texas. 
Additionally, offering one point (as opposed to more than one point) is consistent with 
incentivizing without turning the point item into a virtual threshold requirement. Where 
development of more than 50 units is economically viable and more efficient, staff believes that 
the one point item as structured will not become a barrier to submission of applications for 
development of 60 to 80 units. 
 
Staff also does not recommend changing the evaluation from a flat credit request to a calculation 
of credits per unit. Staff believes that the $500,000 limit is generous given the 50 HTC unit size 
limitation and believes it is unnecessary to complicate the scoring item. The credit limitation tied 
to $500,000 also incentivizes applications requesting no more than is available in smaller rural 
regions of the state.  Staff recommends no change based on these comments. 
 
27. §11.9(f)(1) – Point Deductions (32), (46), (58), (66) 
COMMENT SUMMARY:  Commenter (32), (66) suggested the selection criteria has 
substantively changed from prior years; therefore, the point deduction associated with applicants 
that elect points for a scoring item on their self score and are unable to provide sufficient 
documentation for those points will receive a one point deduction per scoring item in their final 
score should be removed for the 2013 program year.   
 
Commenter (58) recommended that §11.9(c)(6) – Underserved Area be exempt from 
consideration of point deductions.  Commenter (58) stated the Underserved Area scoring item 
lacks concrete data for many of the categories.  Specifically, economically distressed area is not 
something that can be confirmed by a list and the Department recently changed the definition of 
such area which is inconsistent with what is provided on the Texas Water Development Board’s 
website.  Moreover, commenter (58) stated this scoring item allows for points based on existing 
tax credit developments and argued that while there is a need for applicant due diligence there 
should be some ability to rely on the Department’s data.  Commenter (58) noted instances where 
the Department’s property inventory is not accurate; specifically, there are tax credit 
developments that have opted out of the program or are no longer affordable and such properties 
are no longer on the inventory.  Additionally, developments may be included that initially 
received an allocation; however, the credits were ultimately returned and such developments are 
not on the inventory. Commenter (58) contends the language in the Underserved Area scoring 
item would include awards that never got built and properties that are no longer on the property 
inventory. 
 
Commenter (58) also contended that §11.9(e)(4) – Leveraging of Private, State and Federal 
Resources should be exempt from consideration of point deductions because the circumstances 
surrounding this item are similar to that of §11.9(e)(2) – Cost per Square Foot which is exempt 
from point deductions.  Commenter (58) stated the award of points under cost per square foot 
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will be determined based on what is in the actual application with no indication that this will be 
recalculated based on administrative or underwriting changes.  In contrast, the points for the 
Leveraging scoring item will be based on forms in the application that are subject to an 
administrative deficiency and could result in a new calculation and adjusted score.  Commenter 
(58) recommended the leveraging item should be calculated based on original numbers and not 
be recalculated based on underwriting review and changes that result from an administrative 
deficiency. 
 
Commenter (46) expressed support for penalizing applicants that claim points for which they 
clearly did not qualify for and suggested the penalty seems like a reasonable deterrent to such 
application practice.  Alternatively, commenter (46) suggested that so long as good faith efforts 
are made to secure the points then the penalty should not be attributed to the application.  
 
STAFF RESPONSE:   
Staff recommends keeping the point deductions in place for the 2013 program year for those 
items that the developer applicant should clearly know are not properly supported, despite the 
changes to the QAP. Because staff performs full reviews on applications that appear to be 
competitive, it is imperative that applicants accurately self-score their applications. If applicants 
elect points in good faith and those points are ultimately not awarded, staff will not deduct 
additional points. However, staff wants to discourage applicants from requesting points for 
which they have no reasonable assumption of qualifying. 
 
In response to commenter (58) regarding the points associated with underserved areas, 
particularly the economically distressed areas, staff will make it clear in the multifamily 
programs procedures manual what evidence will be acceptable in order to qualify for points. In 
that specific case, staff will require a letter from the Texas Water Development Board. If the 
applicant requests these points and is not able to produce such a letter, then staff would deduct 
points. In addition, should the original calculation for leveraging points be inconsistent with the 
requested points, staff would not deduct points, even if after underwriting that score may change.  
Staff appreciates the support of commenter (46). 
 
Staff recommends the following clarifying language: 
 

“(f) Point Deductions.  

(1) Any Applicant that elects points for a scoring item on their self score form and 
is unable to provide sufficient documentation for Department staff to award those 
points will receive a one (1) point deduction per scoring item in their final score. 
This penaltydeduction shall not be applied to these scoring items regardless of 
points elected: §11.9(d)(1), (4), and (6) and §11.9(e)(2) and (3). 

(2) Staff will recommend to the Board a penalty deduction of up to (5 points) for 
any of the items listed in subparagraph (A) of this paragraph, unless the person 
approving the extension (the Board or Executive Director, as applicable) makes 
an affirmative finding setting forth that the facts which gave rise to the need for 
the extension were beyond the reasonable control of the Applicant and could not 
have been reasonably anticipated. Any such matter to be presented for final 
determination of penaltiesdeduction by the Board must include notice from the 
Department to the affected party not less than fourteen (14) days prior to the 
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scheduled Board meeting. The Executive Director may, but is not required, to 
issue a formal notice after disclosure if it is determined that the matter does not 
warrant penaltiespoint deductions. (§2306.6710(b)(2)) 

(A) If the Applicant or Affiliate failed to meet the original Carryover submission 
or 10 percent Test deadline(s) or has requested an extension of the Carryover 
submission deadline, the 10 percent Test deadline (relating to either submission or 
expenditure).  

(B) If the Developer or Principal of the Applicant violates the Adherence to 
Obligations.  

(C) No penalty points will be deducted for extensions that were requested on 
Developments that involved Rehabilitation when the Department is the primary 
lender, or for Developments that involve USDA as a lender if the Applicant is not 
determined to be at fault for not meeting the deadline.  

(D) Any penaltiesdeductions assessed by the Board for subparagraph (A) or (B) of 
this paragraph based on a Housing Tax Credit Commitment from the preceding 
Application Round will be attributable to the Applicant or Affiliate of an 
Application submitted in the current Application Round.” 

 
28. §11.10 – Challenges (47), (61), (66) 
COMMENT SUMMARY:  Commenter (47) recommended removing the ability to challenge 
undesirable area features and cited their subjective nature will make it susceptible to frivolous 
challenges. Commenter (61) stated the intent of the challenge process was to keep things open, 
honest and allowed for the self-policing of the process and offered that the proposed fee is a 
hindrance to this process.  Such a fee, according to commenter (61), creates a barrier in which 
substantive omissions can find protection that never should have been allowed to stand; much 
less move forward in the process and further recommended the challenge fee be removed.  In 
contrast, commenter (66) expressed support for the fee imposed on challenges as well as the 
additional time allowed for an applicant to respond to such challenges.  Commenter (25) noted 
pursuant to the proposed Remedial Plan and Judgment the published draft fails to address a 
mechanism by which public opposition on 4% HTC applications can be challenged. 
 
STAFF RESPONSE: 
 
In response to commenter (47), staff believes that because applicants have the opportunity to 
obtain pre-clearance for undesirable area features, failure to disclose the feature in an 
environment that specifically requests such is an egregious error which could (and probably 
should) be challenged. Staff appreciates the support of commenter (66) and, in response to 
commenter (61), staff believes that the fee will keep unsubstantiated challenges to a minimum 
and is based on significant support expressed during roundtables held during the rule drafting 
process. 
 
In response to commenter (25) staff has incorporated the following language into Chapter 10, 
Subchapter C, §10.201:   
 

“(9) Challenges to Opposition for Tax-Exempt Bond Developments.   Any 
written statement from a Neighborhood Organization expressing opposition to an 
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Application may be challenged if it is contrary to findings or determinations, 
including zoning determinations, of a municipality, county, school district, or 
other local governmental entity.  If any such comment is challenged, the 
challenger must declare the basis for the challenge.  The Neighborhood 
Organization expressing opposition will be given seven (7) calendar days to 
provide any support for accuracy of its assertions.  All such materials and the 
analysis of the Department’s staff will be provided to a fact finder, chose by the 
Department, for review and a determination.  The determination will be final and 
may not be waived or appealed.” 

 
STATUTORY AUTHORITY. The new sections are proposed pursuant to Texas Government 
Code §2306.053, which authorizes the Department to adopt rules. Additionally, the new sections 
are proposed pursuant to Texas Government Code §2306.67022, which specifically authorizes 
the Department to adopt a qualified allocation plan.    
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State of Texas Qualified Allocation Plan 

§11.1. General.  

(a)  Authority.  The  rules  in  this  chapter  apply  to  the  allocation  by  the  Texas  Department  of  Housing  and 
Community Affairs  (the  "Department") of Housing Tax Credits authorized by applicable  federal  income  tax 
laws and whereby the Department is authorized to make such allocations for the State of Texas pursuant to 
Texas Government Code, Chapter 2306, Subchapter DD.  As required by Internal Revenue Code (the “Code”), 
§42(m)(1),  the Department developed this Qualified Allocation Plan (QAP)  to establish  the procedures and 
requirements  relating  to  an  allocation  of  Housing  Tax  Credits.  All  requirements  herein  and  all  those 
applicable to a Housing Tax Credit Development or Application in Chapter 10 of this title (relating to Uniform 
Multifamily  Rules),  or  otherwise  incorporated  by  reference  herein  constitute  the  QAP  required  by  Texas 
Government Code, §2306.67022. 

(b) Due Diligence and Applicant Responsibility. Department staff may, from time to time, make available for 
use by Applicants information and informal guidance in the form of reports, frequently asked questions, and 
responses to specific questions. The Department encourages communication with staff in order to clarify any 
issues that may not be fully addressed in the QAP or be unclear when applied to specific facts. However, while 
these resources are offered to help Applicants prepare and submit accurate  information, Applicants should 
also appreciate that this type of guidance is limited by its nature and that staff will apply the rules of the QAP 
to each specific situation as it is presented in the submitted Application. In addition, although the Department 
may compile data from outside sources in order to assist Applicants in the Application process, it remains the 
sole  responsibility  of  the  Applicant  to  independently  perform  the  necessary  due  diligence  to  research, 
confirm and verify any data, opinions, interpretations, or other information upon which an Applicant bases an 
Application.    Notwithstanding  the  fact  that  these  rules  along  with  other  Department  resources  may  not 
contemplate unforeseen situations  that may arise,  the Department will apply a reasonableness standard to 
the evaluation of Applications for Housing Tax Credits. 

(c) Competitive Nature of Program. Applying for competitive housing tax credits  is a  technical process that 
must  be  followed  completely.  As  a  result  of  the  highly  competitive  nature  of  applying  for  tax  credits,  an 
Applicant should proceed on the assumption that deadlines are fixed and firm with respect to both date and 
time and cannot be waived except where authorized and for truly extraordinary circumstances, such as the 
occurrence of a significant natural disaster that makes timely adherence impossible.   If an Applicant chooses 
to submit by delivering an item physically to the Department, it is the Applicant’s responsibility to be within 
the Department’s doors by the appointed deadline.  Applicants should further ensure that all documents are 
legible,  properly  organized  and  tabbed,  and  that  digital  media  is  fully  readable.    Applicants  are  strongly 
encouraged to submit the required items well in advance of established deadlines. 

(d) Definitions.   The  capitalized  terms or phrases used herein are defined  in §10.3 of  this  title  (relating  to 
Definitions), unless  the context clearly  indicates otherwise. Any capitalized terms that are defined  in Texas 
Government  Code,  Chapter  2306,  §42  of  the  Code,  or  other  Department  rules  have,  when  capitalized,  the 
meanings  ascribed  to  them  therein.    Defined  terms  when  not  capitalized,  are  to  be  read  in  context  and 
construed according to common usage.     

 

§11.2. Program Calendar for Competitive Housing Tax Credits.  

Non‐statutory deadlines specifically  listed  in the Program Calendar may be extended for good cause by the 
Executive Director for a period of not more than five (5) business days provided, however, that the Applicant 
has requested an extension prior to the date of  the original deadline. Extensions relating to Administrative 
Deficiency deadlines may only  be  extended  if  documentation needed  to  resolve  the  item  is  needed  from a 
Third Party.  
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Deadline  Documentation Required 

12/17/2012  Application Acceptance Period Begins. 

12/17/2012  Pre‐application Neighborhood Organization Request Date.  

01/08/2013  Pre‐Application  Final  Delivery  Date  (including  pre‐clearance  and  waiver 
requests).  

01/18/2013  Full Application Neighborhood Organization Request Date. 

03/01/2013  Full Application Delivery Date.  

03/01/2013  Quantifiable Community Participation (QCP) Delivery Date.  

03/01/2013  Third  Party  Report  Delivery  Date  (Environmental  Site  Assessment  (ESA), 
Property Condition Assessment (PCA), Appraisal (if applicable).   

04/01/2013  Final Input from State Representative or State Senator Delivery Date. 

04/01/2013  Market  Analysis  and  Site  Design  and  Development  Feasibility  ReportCivil 
Engineer Feasibility Study Delivery Date.  

04/01/2013  Resolutions Delivery Date. 

05/01/2013  Challenges to Neighborhood Organization Opposition Delivery Date. 

05/15/2013  Application Challenges Deadline. 

Mid‐May  Final Scoring Notices Issued for Majority of Applications Considered 
“Competitive.” 

06/14/2013  Deadline for public comment to be included in a summary to the Board at a 
posted meeting.  

June  Release of Eligible Applications for Consideration for Award in July. 

Late July  Final Awards. 

Mid‐August  Commitments are Issued. 

11/01/2013  Carryover Documentation Delivery Date. 
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Deadline  Documentation Required 

07/01/2014  10 percent Test Documentation Delivery Date. 

12/31/2015  Placement in Service. 

Five (5) business days 
after the Deficiency 
Notice date (without 
incurring point loss) 

Administrative Deficiency Response Deadline (unless an extension has been 
granted). 

 

§11.3. Housing DeConcentration Factors. 

(a) Two Mile Same Year Rule (Competitive HTC Only). (§2306.6711(f)) Staff will not recommend for award, 
and the Board will not make an award to an Application that proposes a Development Site located in a county 
with  a population  that  exceeds one million  if  the proposed Development  Site  is  also  located  less  than  two 
linear miles from the proposed Development Site of another Application that is awarded in the same calendar 
year.   

(b) Twice the State Average Per Capita. (§2306.6703(a)(4)) If the Development is located in a municipality, or 
if located completely outside a municipality, a county, that has more than twice the state average of units per 
capita supported by Housing Tax Credits or private activity bonds at the time the Application Round begins 
(or for Tax‐Exempt Bond Developments at the time the Certificate of Reservation is issued by the Texas Bond 
Review Board), the Applicant must obtain prior approval of the Development from the Governing Body of the 
appropriate municipality  or  county  containing  the  Development.  Such  approval must  include  a  resolution 
adopted by the Governing Body of the municipality or county, as applicable, setting forth a written statement 
of  support,  referencing  Texas  Government  Code,  §2306.6703(aA)(4),  and  authorizing  an  allocation  of 
Housing  Tax  Credits  for  the  Development.    An  acceptable,  but  not  required,  form  of  resolution  may  be 
obtained in the Multifamily Programs Procedures Manual.  

(c) One Mile Three Year Rule.  (§2306.6703(a)(3)) 

(1) An Application that proposes the New Construction or Adaptive Reuse of a Development that  is  located 
one linear mile or less (measured by a straight line on a map) from another Development that meets all of the 
criteria in subparagraphs (A) – (C) of this paragraph shall be considered ineligible. 

(A)  The Development  serves  the  same  type  of  household  as  the  proposed Development,  regardless  of 
whether the Development serves families, elderly individuals, or another type of household; and  

(B) The Development has received an allocation of Housing Tax Credits or private activity bonds for any 
New Construction  at  any  time during  the  three‐year  period  preceding  the date  the Application Round 
begins (or for Tax‐Exempt Bond Developments the three‐year period preceding the date the Certificate of 
Reservation is issued); and  

(C) The Development has not been withdrawn or terminated from the Housing Tax Credit Program.  

(2) Paragraph (1) of this subsection does not apply to a Development: 

(A) that is using federal HOPE VI (or successor program) funds received through HUD; 

(B) that is using locally approved funds received from a public improvement district or a tax increment 
financing district;  

(C)  that  is using  funds provided  to  the state under  the Cranston‐Gonzalez National Affordable Housing 
Act (42 U.S.C. §§12701 et seq.);  
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(D)  that  is  using  funds  provided  to  the  state  and  participating  jurisdictions  under  the  Housing  and 
Community Development Act of 1974 (42 U.S.C. §§5301 et seq.);  

(E) that is located in a county with a population of less than one million; 

(F) that is located outside of a metropolitan statistical area; or  

(G) that the Governing Body of the appropriate municipality or county where the Development is to be 
located has by vote specifically allowed the construction of a new Development located within one linear 
mile or less from a Development described under paragraph (1)(A) of this subsection. An acceptable, but 
not required, form of resolution may be obtained in the Multifamily Programs Procedures Manual.  

(3)  Where  a  specific  source  of  funding  is  referenced  in  paragraph  (2)(A)  ‐  (D)  of  this  subsection,  a 
commitment or resolution documenting a commitment of the funds must be provided in the Application or 
prior to the Resolutions Delivery Date (for Tax Exempt Bond Developments the resolution must be submitted 
no later than 14 days prior to the Board meeting where the tax credits will be considered). 

(d)  Limitations  on  Developments  in  Certain  Census  Tracts.    An  Application  that  proposes  the  New 
Construction or Adaptive Reuse of a Development proposed to be located in a census tract that has more than 
30 percent Housing Tax Credit Units per  total households as established by  the U.S. Census Bureau  for  the 
most recent Decennial Census shall be considered ineligible unless:   

(1) the Development is in a Place whose population is less than 100,000; or 

(2)  the Governing Body of  the appropriate municipality or county containing the Development has by vote 
specifically  allowed  the  construction of  the new Development  and  submits  to  the Department a  resolution 
referencing this rule.   

(e)  Additional  Phase.    Applications  proposing  an  additional  phase  of  an  existing  tax  credit  Development 
serving the same Target Population, or Applications proposing Developments that are adjacent to an existing 
tax  credit  Development  serving  the  same  Target  Population,  or  Applications  that  are  proposing  a 
Development serving the same Target Population on a contiguous site to another Application awarded in the 
same  program  year,  shall  be  considered  ineligible  unless  the  other  Developments  or  phase(s)  of  the 
Development have been completed and have maintained occupancy of at least 90 percent for a minimum six 
(6) month period as reflected in the submitted rent roll.  

 

§11.4. Tax Credit Request and Award Limits. 

(a)  Credit  Amount  (Competitive HTC Only).  (§2306.6711(b))  The  Board may  not  allocate  to  an  Applicant, 
Developer, Affiliate or Guarantor (unless the Guarantor is also the General Contractor, and is not a Principal of 
the Applicant, Developer or Affiliate of  the Development Owner) Housing Tax Credits  in an amount greater 
than $3 million in a single Application Round.  All entities that share a Principal are Affiliates.  For purposes of 
determining  the  $3  million  limitation,  a  Person  is  not  deemed  to  be  an  Applicant,  Developer,  Affiliate  or 
Guarantor solely because it: 

(1) raises or provides equity; 

(2) provides “qualified commercial financing;” 

(3)  is  a  Qualified  Nonprofit  Organization  or  other  not‐for‐profit  entity  that  is  providing  solely  loan  funds, 
grant funds or social services; or 

(4) receives fees as a Development Consultant or Developer that do not exceed 10 percent of the Developer 
Fee (or 20 percent for Qualified Nonprofit Developments) to be paid or $150,000, whichever is greater. 

(b)  Maximum  Request  Limit  (Competitive  HTC  Only).  For  any  given  Development,  an  Applicant  may  not 
request more than 150 percent of the credit amount available in the sub‐region based on estimates released 
by the Department on December 1, or $1,500,000, whichever is less, or $2,000,000 for Applications under the 
At‐Risk Set‐Aside.   The Department will consider the amount in the Funding Request of the pre‐application 
and  Application  to  be  the  amount  of  Housing  Tax  Credits  requested  and  will  automatically  reduce  the 
Applicant’s  request  to  the maximum  allowable  under  this  subsection  if  exceeded.  Regardless  of  the  credit 
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amount requested or any subsequent changes to the request made by staff, the Board may not award to any 
individual Development more than $2 million in a single Application Round. (§2306.6711(b))  

 

(c) Increase in Eligible Basis (30 percent Boost). Applications will be evaluated for an increase of up to but 
not to exceed 30 percent in Eligible Basis provided they meet the criteria identified in paragraph (1) or (2) of 
this subsection.  Staff will not recommend such an increase in Eligible Basis if it is determined it would cause 
the Development to be over sourced, as evaluated by the Real Estate Analysis division, in which case a credit 
amount  necessary  to  fill  the  gap  in  financing will  be  recommended.    The  criteria  in  paragraph  (2)  of  this 
subsection are not applicable to Tax‐Exempt Bond Developments. 

(1) The Development is  located in a Qualified Census Tract (QCT) (as determined by the Secretary of HUD) 
that has less than 30 percent Housing Tax Credit Units per total households in the tract as established by the 
U.S. Census Bureau for the most recent Decennial Census. New Construction or Adaptive Reuse Developments 
located in a QCT that has in excess of 30 percent Housing Tax Credit Units per total households in the tract are 
not eligible to qualify for a 30 percent increase in Eligible Basis, which would otherwise be available for the 
Development Site pursuant  to §42(d)(5)(C) of  the Code. For Tax‐Exempt Bond Developments,  as a general 
rule, a QCT designation would have to coincide with the program year the Certificate of Reservation is issued 
in order  for the Department to apply the 30 percent boost  in  its underwriting evaluation.   Applicants must 
submit a copy of the census map that  includes the 11‐digit census tract number and clearly shows that the 
proposed Development is located within a QCT;   

(2)  The  Development  meets  one  of  the  criteria  described  in  subparagraphs  (A)  ‐  (D)  of  this  paragraph 
(pursuant to the authority granted by H.R. 3221):  

(A) the Development is located in a Rural Area;  

(B) the Development is proposing entirely Supportive Housing and is expected to be debt free or have no 
foreclosable or non‐cash flow debt;  

(C) the Development meets the criteria for the Opportunity Index as defined in §11.9(c)(4) of this chapter 
(relating to Competitive HTC Selection Criteria); or 

(D) the Board may allow a boost forthe Development is a non‐Qualified Elderly Development not located 
in a QCT that is in an target area covered by under a community revitalization plan. A Development will 
be considered to be in an area covered by a community revitalization plan if it is eligible for points under 
§11.9(d)(6) of the chapter.   

 

§11.5. Competitive HTC SetAsides. (§2306.111(d))   This section identifies the statutorily‐mandated set‐
asides which the Department is required to allocate.  An Applicant may elect to compete in as many of the set‐
asides described in this section for which the proposed Development qualifies.  

(1)  Nonprofit  Set‐Aside.  (§2306.6729  and  §2306.6706(b))  At  least  10  percent  of  the  State Housing  Credit 
Ceiling  for  each  calendar  year  shall  be  allocated  to  Qualified  Nonprofit  Developments  which  meet  the 
requirements  of  §42(h)(5)  of  the  Code  and  Texas  Government  Code,  §2306.6729  and  §2306.6706(b). 
Qualified Nonprofit Organizations must have the controlling interest in the Development Owner applying for 
this set‐aside (e.g. greater  than 50 percent ownership  in  the General Partner).  If  the Application  is  filed on 
behalf of a limited partnership, the Qualified Nonprofit Organization must be the Managing General Partner. If 
the Application is filed on behalf of a limited liability company, the Qualified Nonprofit Organization must be 
the controlling Managing Member. Additionally, a Qualified Nonprofit Development submitting an Application 
in  the  Nonprofit  Set‐Aside  must  have  the  nonprofit  entity  or  its  nonprofit  Affiliate  or  subsidiary  be  the 
Developer  or  a  co‐Developer  as  evidenced  in  the  development  agreement.  An  Applicant  that  meets  the 
requirements to be in the Qualified Nonprofit Set‐Aside is deemed to be applying under that set‐aside unless 
their  Application  specifically  includes  an  affirmative  election  to  not  be  treated  under  that  set‐aside  and  a 
certification  that  they do not expect  to  receive a benefit  in  the allocation of  tax credits as a  result of being 
affiliated  with  a  nonprofit.  The  Department  reserves  the  right  to  request  a  change  in  this  determination 
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and/or not recommend credits for those unwilling to switch if insufficient Applications in the Nonprofit Set‐
Aside are received. 

(2)  USDA  Set‐Aside.    (§2306.111(d‐2d)(2))  At  least  5  percent  of  the  State Housing  Credit  Ceiling  for  each 
calendar year shall be allocated to Rural Developments which are financed through USDA. If an Application in 
this  set‐aside  involves Rehabilitation  it will  be  attributed  to  and  come  from  the At‐Risk Development  Set‐
Aside; if an Application in this set‐aside involves New Construction it will be attributed to and come from the 
applicable  Uniform  State  Service  Region.  Commitments  of  Competitive  Housing  Tax  Credits  issued  by  the 
Board  in  the  current  program  year  will  be  applied  to  each  set‐aside,  Rural  Regional  Allocation,  Urban 
Regional Allocation and/or USDA Set‐Aside  for  the  current Application Round as appropriate. Applications 
must also meet all requirements of Texas Government Code, §2306.111(d‐2))(2). 

(3) At‐Risk Set‐Aside.  (§2306.6714; §2306.6702)  

(A) At least 15 percent of the State Housing Credit Ceiling for each calendar year will be allocated under 
the At‐Risk Development Set‐Aside and will be deducted from the State Housing Credit Ceiling prior to the 
application  of  the  regional  allocation  formula  required  under  §11.6(a)  of  this  chapter  (relating  to 
Competitive HTC Allocation Process). Through this set‐aside, the Department, to the extent possible, shall 
allocate  credits  to  Applications  involving  the  preservation  of  Developments  identified  as  At‐Risk 
Developments. (§2306.6714) Up to 5 percent of the State Housing Credit Ceiling associated with this set‐
aside may be given priority to Rehabilitation Developments funded with USDA.  

(B)  An  At‐Risk  Development  must  meet  all  the  requirements  of  Texas  Government  Code, 
§2306.6702(a)(5). 

(C)  An  Application  for  a  Development  that  includes  the  demolition  of  the  existing  Units  which  have 
received the financial benefit described in Texas Government Code, §2306.6702 will not qualify as an At‐
Risk Development unless the redevelopment will include at least a portion of the same site.  

(D)  Developments  must  be  at  risk  of  losing  affordability  from  the  financial  benefits  available  to  the 
Development and must retain or renew the existing financial benefits and affordability unless regulatory 
barriers  necessitate  elimination  of  a  portion  of  that  benefit  for  the  Development.  For  Developments 
retaining public housing operating subsidies to qualify under the At‐Risk Set‐Aside, only a portion of the 
subsidy must be retained for the proposed Development, but no less than 25 percent of the proposed Units 
must be public housing units. 

(E)  Nearing  expiration  on  a  requirement  to  maintain  affordability  includes  Developments  eligible  to 
request a Qualified Contract under §42 of the Code. Evidence must be provided in the form of a copy of the 
recorded LURA,  the  first years'  IRS Forms 8609  for all buildings  showing Part  II of  the  form completed 
and, if applicable, documentation from the original application regarding the right of first refusal. 

(F)  An  amendment  to  an  Application  seeking  to  enable  the  Development  to  qualify  as  an  At‐Risk 
Development,  that  is  submitted  to  the  Department  while  the  Application  is  under  review  will  not  be 
accepted. 

 

§11.6. Competitive HTC Allocation Process.   This section identifies the general allocation process and the 
methodology by which awards are made. 

(1) Regional Allocation Formula. The Department shall initially make available in each Rural Area and Urban 
Area of each Uniform State Service Region (“sub‐region”) Housing Tax Credits in an amount consistent with 
the  Regional  Allocation  Formula  developed  in  compliance with  Texas  Government  Code,  §2306.1115.  The 
process of awarding the  funds made available within each sub‐region shall  follow the process described  in 
this section.   Where a particular situation that  is not contemplated and addressed explicitly by  the process 
described herein, Department staff shall formulate a recommendation for the Board’s consideration based on 
the objectives of regional allocation together with other policies and purposes set out in Texas Government 
Code,  Chapter  2306  and  the  Department  shall  provide  Applicants  the  opportunity  to  comment  on  and 
propose alternatives to such a recommendation. In general, such a recommendation shall not involve broad 
reductions  in the  funding request amounts solely to accommodate regional allocation and shall not  involve 
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rearranging  the  priority  of  Applications  within  a  particular  sub‐region  or  set‐aside  except  as  described 
herein.  If  the Department determines  that an allocation recommendation would cause a violation of  the $3 
million  credit  limit  per  Applicant,  the  Department  will  make  its  recommendation  by  selecting  the 
Development(s)  that  most  effectively  satisfy  the  Department's  goals  in  meeting  set‐aside  and  regional 
allocation goals. 

(2) Credits Returned and National Pool Allocated After January 1. For any credits returned after January 1 and 
eligible  for  reallocation,  the  Department  shall  first  return  the  credits  to  the  sub‐region  or  set‐aside  from 
which the original allocation was made. The credits will be treated in a manner consistent with the allocation 
process described in this section and may ultimately flow from the sub‐region and be awarded in the collapse 
process  to  an  Application  in  another  region,  sub‐region  or  set‐aside.  For  any  credit  received  from  the 
“national pool” after the initial approval of awards in late July, the credits will be added to and awarded to the 
next Application on the waiting list for the state collapse.  

(3) Award Recommendation Methodology.  (§2306.6710(a) ‐ (f); §2306.111) The Department will assign, as 
described  herein,  Developments  for  review  by  the  program  and  underwriting  divisions.  In  general, 
Applications  will  be  prioritized  for  assignment,  with  highest  priority  given  to  those  identified  as  most 
competitive based upon the Applicant self‐score and an initial program review. The procedure identified in 
subparagraphs (A) ‐ (F) of this paragraph will also be used in making recommendations to the Board. 

(A)  USDA  Set‐Aside  Application  Selection  (Step  1).  The  first  level  of  priority  review  will  be  those 
Applications with  the highest  scores  in  the USDA Set‐Aside until  the minimum  requirements  stated  in 
§11.5(2)  of  this  chapter  (relating  to  Competitive  HTC  Set‐Asides.  (§2306.111(d)))  are  attained.  The 
minimum  requirement  may  be  exceeded  in  order  to  award  the  full  credit  request  or  underwritten 
amount of the last Application selected to meet the At‐Risk Set‐Aside requirement; 

(B)  At‐Risk  Set‐Aside Application  Selection  (Step  2).  The  second  level  of  priority  review will  be  those 
Applications with the highest scores in the At‐Risk Set‐Aside statewide until the minimum requirements 
stated  in  §11.5(3)  of  this  chapter  are  attained.  This  may  require  the  minimum  requirement  to  be 
exceeded to award the full credit request or underwritten amount of the last Application selected to meet 
the  At‐Risk  Set‐Aside  requirement.  This  step may  leave  less  than  originally  anticipated  in  the  26  sub‐
regions to award under the remaining steps, but these funds would generally come from the statewide 
collapse; 

(C) Initial Application Selection in Each Sub‐Region (Step 3). The highest scoring Applications within each 
of the 26 sub‐regions will  then be selected provided there are sufficient funds within the sub‐region to 
fully award the Application. Applications electing the At‐Risk or USDA Set‐Asides will not be eligible to 
receive an award from funds made available within each of the sub‐regions; 

(D) Rural Collapse (Step 4).  If there are any tax credits set‐aside for Developments in a Rural Area in a 
specific Uniform State Service Region (“Rural sub‐region”) that remain after award under subparagraph 
(C) of this paragraph, those tax credits shall be combined into one “pool” and then be made available in 
any  other  Rural  Area  in  the  state  to  the  Application  in  the  most  underserved  Rural  sub‐region  as 
compared to the sub‐region’s allocation. This rural redistribution will continue until at least 20 percent of 
the  funds  available  to  the  State  are  allocated  to  Applications  in  Rural  Areas.  (§2306.111(d)(3))  In  the 
event that more than one sub‐region is underserved by the same percentage, the priorities described in 
clauses (i) – (ii) of this subparagraph will be used to select the next most underserved sub‐region: 

(i) the sub‐region with no recommended At‐Risk Applications from the same Application Round; and 

(ii)  the  sub‐region  that  was  the most  underserved  during  the  Application  Round  during  the  year 
immediately preceding the current Application Round. 

(E) Statewide Collapse  (Step 5). Any  credits  remaining after  the Rural Collapse,  including  those  in any 
sub‐region  in  the State, will be combined  into one  “pool.” The  funds will be used  to award  the highest 
scoring  Application  (not  selected  in  a  prior  step)  in  the  most  underserved  sub‐region  in  the  State 
compared to the amount originally made available in each sub‐region. This process will continue until the 
funds  remaining  are  insufficient  to  award  the  next  highest  scoring  Application  in  the  next  most 
underserved  sub‐region.  In  the  event  that  more  than  one  sub‐region  is  underserved  by  the  same 
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percentage, the priorities described in clauses (i) and (ii) of this subparagraph will be used to select the 
next most underserved sub‐region: 

(i) the sub‐region with no recommended At‐Risk Applications from the same Application Round; and 

(ii)  the  sub‐region  that  was  the most  underserved  during  the  Application  Round  during  the  year 
immediately preceding the current Application Round. 

(F)  Contingent  Qualified  Nonprofit  Set‐Aside  Step  (Step  6).  If  an  insufficient  number  of  Applications 
participating  in  the  Nonprofit  Set‐Aside  are  selected  after  implementing  the  criteria  described  in 
subparagraphs  (A)  –  (F)  of  this  paragraph  to meet  the  requirements  of  the  10  percent Nonprofit  Set‐
Aside, action must be taken to modify the criteria described in subparagraphs (A) – (F) of this paragraph 
to ensure the set‐aside requirements are met. Therefore, the criteria described in subparagraphs (C) – (F) 
of  this  paragraph  will  be  repeated  after  selection  of  the  highest  scoring  Application(s)  under  the 
Nonprofit  Set‐Aside  statewide  are  selected  to  meet  the  minimum  requirements  of  the  Nonprofit  Set‐
Aside. This step may cause some  lower scoring Applications  in a sub‐region to be selected  instead of a 
higher scoring Application not participating in the Nonprofit Set‐Aside. 

(4) Waiting List. The Applications that do not receive an award by July 31 and remain active and eligible will 
be recommended for placement on the waiting list. Applications on the waiting list are selected for an award 
when the remaining balance of tax credits is sufficient to award the next Application on the waiting list. The 
waiting  list  is  not  static.  The  allocation process will  be  used  in  determining  the Application  to  award.  For 
example, if credits are returned, those credits will first be made available in the set‐aside or sub‐region from 
which  they  were  originally  awarded.  This  means  that  the  first  Application  on  the  waiting  list  is  in  part 
contingent on the nature of the credits that became available for award. (§2306.6710(a) ‐ (f); §2306.111) 

 

§11.7. Tie Breaker Factors.    In  the  event  there  are  Competitive HTC Applications  that  receive  the  same 
number of points  in  any given  set‐aside  category,  rural  regional  allocation or urban  regional  allocation, or 
rural or state collapse, the Department will utilize the factors in this section, in the order they are presented, 
to  determine which  Development  will  receive  preference  in  consideration  for  an  award.    The  tie  breaker 
factors are not intended to specifically address a tie between equally underserved sub‐regions in the rural or 
statewide collapse. 

(1)  Applications  ranking  higher  on  the  Opportunity  Index  under  §11.9(c)(4)  of  this  chapter  (relating  to 
Competitive HTC Selection Criteria) as compared to another Application with the same score. 

(2) Applications proposed to be  located the greatest distance from the nearest Housing Tax Credit assisted 
Development.  

 

§11.8. PreApplication Requirements (Competitive HTC Only). 

(a) General Submission Requirements.  The pre‐application process allows Applicants interested in pursuing 
an Application to assess potential competition across the thirteen (13) state service regions, sub‐regions and 
set‐asides.  Based on an understanding of the potential competition they can make a more informed decision 
whether  they wish  to  proceed  to  prepare  and  submit  an Application.  A  complete  pre‐application  is  a  pre‐
application that meets all of the Department's criteria, as outlined in subsections (a) and (b) of this section, 
with  all  required  information  and  exhibits  provided  pursuant  to  the  Multifamily  Programs  Procedures 
Manual.  

(1) The pre‐application must  be  submitted,  along with  the  required pre‐application  fee  as  described  in 
§10.901 of this chapter (relating to Fee Schedule), no later than the Pre‐application Final Delivery Date as 
identified in §11.2 of this chapter (relating to Program Calendar for Competitive Housing Tax Credits).  If 
such  pre‐application  and  corresponding  fee  arefee  is  not  submitted  on  or  before  this  deadline  the 
Applicant will be deemed to have not made a pre‐application.  
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(2)  The  pre‐application  shall  consist  of  one  (1)  CD‐R  containing  a  PDF  copy  and  Excel  copy  to  the 
Department in the form of a single file and individually bookmarked as presented in the order as required 
in the Multifamily Programs Procedures Manual. 

(3) Only one pre‐application may be submitted by an Applicant for each Development Site.  

(4) Department review at this stage is limited, and not all issues of eligibility and threshold are reviewed 
or addressed at pre‐application. Acceptance by staff of a pre‐application does not ensure that an Applicant 
satisfies all Application eligibility, threshold or documentation requirements. While the pre‐application is 
more  limited  in  scope  than  an  Application,  pre‐applications  are  subject  to  the  same  limitations, 
restrictions, or  causes  for disqualification or  termination  as a  full Application,  and pre‐applications will 
thus  be  subject  to  the  same  consequences  for  violation,  including  but  not  limited  to  loss  of  points  and 
termination of the pre‐application. 

(b) Pre‐Application Threshold Criteria.  Pursuant to Texas Government Code, §2306.6704(c) pre‐applications 
will be rejected unless they meet the threshold criteria described in paragraphs (1) and (2) of this subsection: 

(1) Submission of the competitive HTC pre‐application in the form prescribed by the Department which 
identifies at a minimum: 

(A)  Site  Control  meeting  the  requirements  of  §10.204(9)  of  this  title  (relating  to  Required 
Documentation for Application Submission); 

(B) Funding request; 

(C) Target Population; 

(D) Requested set‐asides (At‐Risk, USDA, Nonprofit, and/or Rural); 

(E) Total Number of Units proposed; 

(F) Census tract number in which the Development Site is located; 

(G) Expected score for each of the scoring items identified in the pre‐application materials; 

(H) All issues requiring waivers necessary for the filing of an eligible Application; and 

(I)  Any  community  revitalization  plan  the  Applicant  anticipates  using  for  points  under 
§11.9(d)(6)(A) and (B)(i) of this chapter (relating to Competitive HTC Selection Criteria). 

(2)  Evidence  in  the  form of  a  certification  provided  in  the  pre‐application,  that  all  of  the  notifications 
required under this paragraph have been made. (§2306.6704)  

(A)  Neighborhood  Organization  Requests.    The  Applicant  must  request  a  list  of  Neighborhood 
Organizations  on  record  with  the  county  and  state  whose  boundaries  include  the  proposed 
Development Site:  

(i) No later than the Pre‐application Neighborhood Organization Request Date identified in §11.2 
of  this  chapter,  the  Applicant  must  e‐mail,  fax  or  mail  with  registered  receipt  a  completed 
Neighborhood Organization Request letter as provided in the pre‐application to the local elected 
official,  as  applicable,  based  on  where  the  Development  is  proposed  to  be  located.  If  the 
Development is located in an area that has district based locally elected officials, or both at‐large 
and district based locally elected officials, the request must be made to the city council member 
or county commissioner representing that district; if the Development is located in an area that 
has only at‐large local elected officials, the request must be made to the mayor or county judge 
for  the  jurisdiction.  If  the  Development  is  not  located  within  a  city  or  it’s  Extra  Territorial 
Jurisdiction  (ETJ),  the  county  local  elected  official  must  be  contacted.  In  the  event  that  local 
elected officials refer the Applicant to another source, the Applicant must request Neighborhood 
Organizations from that source in the same format;  

(ii) The Applicant must list in the pre‐application all Neighborhood Organizations on record with 
the county or state whose boundaries include the proposed Development Site as provided by the 
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local  elected  officials,  or  that  the  Applicant  has  knowledge  of  (regardless  of  whether  the 
organization is on record with the county or state) as of the date of pre‐application submission.  

(B) Notification Recipients.  No later than the date the pre‐application is submitted, notification must 
be sent to all of the persons or entities prescribed in clauses (i) – (viii) of this subparagraph whose 
jurisdiction  or  boundaries  include  the  Development  Site.    Developments  located  in  an  Extra 
Territorial  Jurisdiction  (ETJ)  of  a  city  are  required  to  notify  both  city  and  county  officials.  The 
notifications may  be  sent  by  e‐mail,  fax  or mail with  registered  return  receipt  or  similar  tracking 
mechanism in the format required in the Pre‐application Notification Template provided in the pre‐
application.    The Applicant  is  encouraged  to  retain  proof  of  delivery  in  the  event  the Department 
requires  proof  of  notification.      Acceptable  evidence  of  such  delivery  is  demonstrated  by  signed 
receipt  for mail or courier delivery and confirmation of receipt by  the recipient  for  fax and e‐mail.  
Officials to be notified are those officials in office at the time the pre‐application is submitted.  

(i) Neighborhood Organizations on record with the state or county whose boundaries include the 
proposed Development Site;  

(ii) Superintendent of the school district;  

(iii) Presiding officer of the board of trustees of the school district;  

(iv) Mayor of the municipality;  

(v) All elected members of the Governing Body of the municipality;  

(vi) Presiding officer of the Governing Body of the county;  

(vii) All elected members of the Governing Body of the county; and 

(viii) State Senator and State Representative;  

(C)  Notice  Requirements.    The  notification  must  include,  at  a  minimum,  all  of  the  information 
described in clauses (i) – (vi) of this subparagraph:  

(i) the Applicant's name, address, an individual contact name and phone number;  

(ii) the Development name, address, city and county;  

(iii) a statement informing the entity or individual being notified that the Applicant is submitting 
a request for Housing Tax Credits with the Texas Department of Housing and Community Affairs;  

(iv) whether  the Development proposes New Construction, Reconstruction, Adaptive Reuse, or 
Rehabilitation;  

(v)  the  type  of  Development  being  proposed  (single  family  homes,  duplex,  apartments, 
townhomes, high‐rise etc.); and 

(vi) the approximate total number of Units and approximate total number of low‐income Units.  

(c)  Pre‐application  Results.  Only  pre‐applications  which  have  satisfied  all  of  the  pre‐application 
requirements,  including  those  in  §11.9(e)(3) of  this  chapter will  be  eligible  for pre‐application points. The 
order and scores of those Developments released on the Pre‐application Submission Log do not represent a 
Commitment on the part of the Department or the Board to allocate tax credits to any Development and the 
Department bears no  liability  for decisions made by Applicants based on  the  results of  the Pre‐application 
Submission Log. Inclusion of a Development on the Pre‐application Submission Log does not ensure that an 
Applicant will receive points for a pre‐application.  

 

§11.9. Competitive HTC Selection Criteria.   

(a)  General  Information.  This  section  identifies  the  scoring  criteria  used  in  evaluating  and  ranking 
Applications.    The  criteria  identified  in  subsection  (b)  of  this  section  include  those  items  required  under 
Texas Government Code, Chapter 2306, §42 of the Code, and other criteria established in a manner consistent 
with  Chapter  2306  and  §42  of  the  Code.    There  is  no  rounding  of  numbers  in  this  section  for  any  of  the 
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calculations in order to achieve the desired requirement or limitation, unless rounding is explicitly stated as 
allowed  for  that  particular  calculation  or  criteria.  Due  to  the  highly  competitive  nature  of  the  program, 
Applicants that elect points where supporting documentation is required but fail to provide any supporting 
documentation or fail to submit supporting documentation in good faith will not be allowed to cure the issue 
through an Administrative Deficiency. However, Department staff may provide the Applicant an opportunity 
to explain how  they believe  the Application, as  submitted, meets  the  requirements  for points or otherwise 
satisfies the requirement to provide supporting documentation in good faith. 

(b) Criteria promoting development of high quality housing. 

(1) Size and Quality of  the Units.  (§2306.6710(b)(1)(D);  §42(m)(1)(C)(iii)) An Application may qualify 
for up to fourteen (14) points under subparagraphs (A) and (B) of this paragraph.  

(A) Unit Sizes (7 points). The Development must meet the minimum requirements identified in this 
subparagraph to qualify for points. Points for this item will be automatically granted for Applications 
involving Rehabilitation (excluding Reconstruction), for Developments receiving funding from USDA, 
or  for  Supportive Housing Developments without meeting  these  square  footage minimums  only  if 
requested in the Self Scoring Form.  

(i) five‐hundred‐fifty (550) square feet for an Efficiency Unit;  

(ii) six‐hundred‐fifty (650) square feet for a one Bedroom Unit;  

(iii) eight‐hundred‐fifty (850) square feet for a two Bedroom Unit;  

(iv) one‐thousand‐fifty (1,050) square feet for a three Bedroom Unit; and  

(v) one‐thousand, two‐hundred‐fifty (1,250) square feet for a four Bedroom Unit.  

(B)  Unit  Features  (7  points).  Applications  in  which  Developments  provide  specific  amenity  and 
quality features in every Unit at no extra charge to the tenant will be awarded points based on the 
point  structure  provided  in  §10.101(b)(6)(B)  of  this  title  (relating  to  Site  and  Development 
Requirements and Restrictions) and as certified to in the Application.  The amenities will be required 
to be  identified  in  the LURA. Rehabilitation Developments will  start with a base score of  three  (3) 
points and Supportive Housing Developments will start with a base score of five (5) points. 

(2) Sponsor Characteristics. §42(m)(1)(C)(iv) (1 point)(2).  An Application may qualify to receive points 
under subparagraph (A) or (B) of this paragraph.  

 (A)  An  Application may  qualify  to  receive  up  to  one  (1)  point  provided  the  ownership  structure 
meets one of the requirements described in clauses (i) – (iii) of this subparagraph: 

(i) A Person with at least 50 percent ownership interest in the General Partner also owns at least 
50 percent interest in the General Partners of at least three (3) existing tax credit developments 
in Texas, none of which are in Material Noncompliance. The IRS Form(s) 8609 must have been 
issued  for  each  of  the  properties  used  for  points  under  this  paragraph  and  each must  have  a 
Uniform  Physical  Condition  Standard  (UPCS)  score  of  at  least  85  based  on  their  most  recent 
inspection. 

(ii)  The  ownership  structure  of  the  Development  Owner  includes  a  joint  venture  between  an 
experienced  Developer  and  an  inexperienced  owner.  In  order  to  qualify  for  this  point,  the 
inexperienced party must be unable to obtain an Experience Certificate under §10.204(5) of this 
title  (relating  to  Required  Documentation  for  Application  Submission).  In  addition,  the 
experienced Owner must own at least 30 percent interest in the General Partner and also own at 
least  50  percent  interest  in  the  General  Partner  of  at  least  three  (3)  existing  tax  credit 
developments  in Texas, none of which are  in Material Non‐Compliance. The  IRS Form(s) 8609 
must have been  issued for each of  the properties used for points under this subparagraph and 
each must have a UPCS score of at least 85 based on their most recent inspection. 

(iii)  A  HUB  as  certified  by  the  Texas  Comptroller  of  Public  Accounts  has  at  least  51  percent 
ownership  interest  in  the  General  Partner,  materially  participates  in  the  Development  and 
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operation  of  the Development  throughout  the  Compliance  Period,  and will  receive  at  least  20 
percent of the cash flow from operations and at least 10 percent of the developer fee. 

(BA)  An  Application  may  qualify  to  receive  up  to  three  one  (31)  points  provided  the  ownership 
structure contains meets some combination of the requirements described in clauses (i) – (iii) of this 
subparagraph.:  

(i) A Person with at least 50 percent ownership interest in the General Partner also owns at least 50 
percent  interest  in  the  General  Partners  of  at  least  three  (3)  existing  tax  credit  developments  in 
Texas, none of which are in Material Noncompliance. The IRS Form(s) 8609 must have been issued 
for  each  of  the  properties  used  for  points  under  this  paragraph,  and  each  must  have  a  Uniform 
Physical  Condition  Standard  (UPCS)  score  of  at  least 85 based on  their most  recent  inspection.  (2 
points) 

(ii) A Person with at least 50 percent ownership interest in the General Partner also owns at least 50 
percent interest in the General Partner of at least two (2) existing tax credit developments in Texas, 
none of which are in Material Non‐Compliance. Both properties must be placed in service as of Full 
Application Delivery Date, and the  IRS Form(s) 8609 must have been  issued for at  least one of  the 
properties used for points under this subparagraph and must have a UPCS score of at least 85 based 
on their most recent inspection. (1 point) 

(iii)  A  HUB,  as  certified  by  the  Texas  Comptroller  of  Public  Accounts,  or  Qualified  Nonprofit 
Organization,  provided  the Application  is  under  the Nonprofit  Set‐Aside,  has  some  combination of 
ownership interest, cash flow from operations, and developer fee which taken together equal at least 
100 80  percent  and  no  less  than  5  percent  for  any  category.  For  example,  the  a HUB or Qualified 
Nonprofit Organization may have 20 percent ownership interest, 30 percent of the developer fee, and 
50 30 percent of cash flow from operations. The HUB or Qualified Nonprofit Organization must also 
materially  participate  in  the  Development  and  operation  of  the  Development  throughout  the 
Compliance Period and must have experience relative directly related to the housing industry, which 
may  include  experience  with  property  management,  construction,  development,  financing,  or 
compliance.  The  HUB  or  Qualified Nonprofit  Organization  cannot  be  a  Related  Party  to  any  other 
member of the Applicant or Developer unless the other member is a wholly‐owned subsidiary of the 
HUB or Qualified Nonprofit Organization. (1 point) 

(c) Criteria to serve and support Texans most in need. 

(1)  Income  Levels  of  Tenants.  (§§2306.111(g)(3)(B)  and  (E);  2306.6710(b)(1)(C)  and  (e);  and 
§42(m)(1)(B)(ii)(I))  An  Application  may  qualify  for  up  to  fifteen  (15)  points  for  rent  and  income 
restricting a Development for the entire Affordability Period at the levels identified in subparagraph (A) 
or (B) of this paragraph. 

(A) For any Development  located within a non‐Rural Area of  the Dallas,  Fort Worth, Houston,  San 
Antonio, or Austin MSAs: 

(i) At least 40 percent of all low‐income Units at 50 percent or less of AMGI (15 points); 

(ii) At least 30 percent of all low income Units at 50 percent or less of AMGI (13 points); or 

(iii) At least 20 percent of all low‐income Units at 50 percent or less of AMGI (11 points).  

(B) For Developments proposed to be located in areas other than those listed in subparagraph (A) of 
this paragraph: 

(i) At least 20 percent of all low‐income Units at 50 percent or less of AMGI (15 points); 

(ii) At least 15 percent of all low‐income Units at 50 percent or less of AMGI (13 points); or 

(iii) At least 10 percent of all low‐income Units at 50 percent or less of AMGI (11 points). 

(2) Rent Levels  of  Tenants.  (§2306.6710(b)(1)(G)) An Application may qualify  to  receive up  to  eleven 
(11) points for rent and income restrictions of a Development for the entire Affordability Period.  These 
levels are in addition to those committed under paragraph (1) of this subsection. 
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(A) At least 20 percent of all low‐income Units at 30 percent or less of AMGI for Supportive Housing 
Developments qualifying under the Nonprofit Set‐Aside only (11 points); 

(B) At least 10 percent of all low income Units at 30 percent or less of AMGI or, for a Development 
located in a Rural Area, 7.5 percent of all low income Units at 30 percent or less of AMGI (9 points); 
or 

(C) At least 5 percent of all low‐income Units at 30 percent or less of AMGI (7 points).  

(3)  Tenant  Services.  (§2306.6710(b)(1)(I)  and  §2306.6725(a)(1))  A  Supportive  Housing  Development 
qualifying  under  the  Nonprofit  Set‐Aside  may  qualify  to  receive  up  to  nine  (9)  points  and  all  other 
Developments  may  receive  up  to  eight  (8)  points.  By  electing  points,  the  Applicant  certifies  that  the 
Development will provide a combination of supportive services, which are listed in §10.101(b)(7) of this 
title, appropriate for the proposed tenants and that there is adequate space for the intended services. The 
provision and complete list of supportive services will be included in the LURA. The Owner may change, 
from time to time, the services offered; however, the overall points as selected at Application will remain 
must remain the minimumsame. No fees may be charged to the tenants for any of the services. Services 
must  be  provided  on‐site  or  transportation  to  those  off‐site  services  identified  on  the  list  must  be 
provided. The same service may not be used for more than one scoring item. 

(4) Opportunity Index.  

(A) For Developments located in an Urban Area, Iif the proposed Development Site is located within a 
census  tract  that  has  a  poverty  rate  below  15  percent  for  Individuals  (or  35  percent  for 
Developments  in Regions 11 and 13), an Application may qualify  to receive up  to seven (7) points 
upon meeting the additional requirements in subparagraphs clauses (Ai) – (Ev) of this subparagraph. 
The Department will base poverty rate on data  from the most recent 5‐year American Community 
Survey as available on November 15. Developments located in Rural Areas are exempt from meeting 
the  elementary  school  and  poverty  rate  factors  under  each  of  subparagraphs  (A)  –  (E)  of  this 
paragraph,  but  the  elementary  schools  in  which  tenants  may  attend  can  have  a  rating  below 
acceptable in order to qualify for points.  An elementary school attendance zone for the Development 
Site does not  include schools with district‐wide possibility of enrollment or no defined attendance 
zones,  sometimes known as magnet  schools.   However, districts with district‐wide enrollment and 
only  one  elementary  school  are  acceptable.  The  applicable  school  rating  will  be  the  2011 
accountability rating assigned by the Texas Education Agency. School ratings will be determined by 
the school number, so that in the case where a new school is formed or named or consolidated with 
another school but is considered to have the same number that rating will be used. A school that has 
never been rated by the Texas Education Agency will use the district rating. If a school is configured 
to  serve  grades  that  do  not  align  with  the  Texas  Education  Agency’s  conventions  for  defining 
elementary schools (typically grades K‐5 or K‐6), the school will be considered to have the lower of 
the ratings of the schools that would be combined to meet those conventions. 

 (Ai) Development  targets the general population or Supportive Housing;  income  in  the census 
tract is in the top quartile of median household income for the county or MSA as applicable and 
the Site is in the attendance zone of an elementary school that is rated exemplary or recognized 
(7 points); 

(Bii) Development targets the general population or Supportive Housing;  income in the census 
tract is in the top two quartiles of median household income for the county or MSA as applicable 
and  the  Site  is  in  the  attendance  zone  of  an  elementary  school  that  is  rated  exemplary  or 
recognized (5 points); 

(Ciii) Any Development, regardless of population served is located in a census tract with income 
in the top quartile of median household income for the county or MSA as applicable and the Site 
is  in  the  attendance  zone  of  an  elementary  school  that  is  rated  exemplary  or  recognized  (5 
points); 

(Div) Any Development, regardless of population served is located in a census tract with income 
in the top quartile of median household income for the county or MSA as applicable (3 points); or 
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(Ev) Any Development, regardless of population served is located in a census tract with income 
in  the  top  two  quartiles  of median  household  income  for  the  county  or MSA  as  applicable  (1 
point). 

(B) For Developments located in a Rural Area, an Application may qualify to receive up to seven (7) 
points upon meeting the  requirements in clauses (i) – (v) of this subparagraph.  

(i)  Development  targets  the  general  population  or  Supportive  Housing;  income  in  the  census 
tract is in the top quartile of median household income for the county or MSA as applicable and 
the  Site  is  in  the  attendance  zone  of  an  elementary  school  that  is  rated  at  least  acceptable  (7 
points); 

(ii)  Development  targets  the  general  population  or  Supportive Housing;  income  in  the  census 
tract is in the top two quartiles of median household income for the county or MSA as applicable 
and the Site is in the attendance zone of an elementary school that is rated at least acceptable (5 
points); 

(iii) Any Development, regardless of population served, is located in a census tract with income 
in the top quartile of median household income for the county or MSA as applicable and the Site 
is in the attendance zone of an elementary school that is rated at least acceptable (5 points); 

(iv) Any Development, regardless of population served, is located in a census tract with income 
in the top quartile of median household income for the county or MSA as applicable (3 points); or 

(v) Any Development, regardless of population served, is located in a census tract with income in 
the top two quartiles of median household income for the county or MSA as applicable (1 point). 

(C) An elementary school attendance zone  for  the Development Site does not  include schools with 
district‐wide possibility of enrollment or no defined attendance zones, sometimes known as magnet 
schools.    However,  in  districts  with  district‐wide  enrollment  and  only  one  elementary  school  are 
acceptable an Applicant may use  the  lowest rating of all elementary schools. The applicable school 
rating will be the 2011 accountability rating assigned by the Texas Education Agency. School ratings 
will be determined by the school number, so that in the case where a new school is formed or named 
or consolidated with another school but  is considered to have the same number that rating will be 
used. A school that has never been rated by the Texas Education Agency will use the district rating. If 
a  school  is  configured  to  serve  grades  that  do  not  align  with  the  Texas  Education  Agency’s 
conventions  for  defining  elementary  schools  (typically  grades  K‐5  or  K‐6),  the  school  will  be 
considered  to  have  the  lower  of  the  ratings  of  the  schools  that would  be  combined  to meet  those 
conventions.  

 

(5)  Educational  Excellence.  An  Application  may  qualify  to  receive  up  to  three  (3)  points  for  a 
Development  Site  located  within  the  attendance  zone  of  a  public  school  with  an  academic  rating  of 
recognized  or  exemplary  (or  comparable  rating)  by  the  Texas  Education  Agency,  as  described  in 
subparagraphs (A) and (B) of this paragraph. An attendance zone does not include schools with district‐
wide  possibility  of  enrollment  or  no  defined  attendance  zones,  sometimes  known  as  magnet  schools.  
However,  in districts with district‐wide enrollment and only one elementary, middle or high school (as 
applicable)  are  acceptablean  Applicant  may  use  the  lowest  rating  of  all  elementary,  middle,  or  high 
schools, respectively.  The applicable school rating will be the 2011 accountability rating assigned by the 
Texas Education Agency.    School  ratings will  be determined by  the  school number,  so  that  in  the  case 
where a new school  is  formed or named or consolidated with another school but  is considered to have 
the  same number  that  rating will  be used. A  school  that has never been  rated by  the Texas Education 
Agency will use  the district  rating.    If a  school  is  configured  to serve grades  that do not align with  the 
Texas  Education  Agency’s  conventions  for  defining  elementary  schools  (typically  grades  K‐5  or  K‐6), 
middle schools (typically grades 6‐8 or 7‐8) and high schools (typically grades 9‐12), the school will be 
considered  to  have  the  lower  of  the  ratings  of  the  schools  that  would  be  combined  to  meet  those 
conventions.  In determining the ratings for all three levels of schools, ratings for all grades K‐12 must be 
included, meaning  that  two or more  schools’  ratings may be  combined.  For  example,  in  the  case of  an 
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elementary  school  which  serves  grades  K‐4  and  an  intermediate  school  that  serves  grades  5‐6,  the 
elementary school rating will be the lower of those two schools’ ratings. Also, in the case of a 9th grade 
center and a high school that serves grades 10‐12, the high school rating will be considered the lower of 
those two schools’ ratings.    

(A) Development is within the attendance zone of an elementary school, a middle school and a high 
school with an academic rating of recognized or exemplary (3 points); or 

(B) Development is within the attendance zone of an elementary school and either a middle school or 
high school with an academic rating of recognized or exemplary (1 point).  

(6)  Underserved  Area.  (§§2306.6725(b)(2);  2306.127,  42(m)(1)(C)(ii))  An  Application may  qualify  to 
receive  up  to  two  (2)  points  for  general  or  Supportive  Housing  Developments  or  one  (1)  point  for 
Qualified Elderly Developments, if the proposed Developments is located in one of the areas described in 
subparagraphs (A) – (D) of  this paragraph. Points will be awarded based on  the Development’s Target 
Population as identified in subparagraph (E) or (F) of this paragraph. 

(A) A Colonia; 

(B) An Economically Distressed Area; 

(C) A municipalityPlace, or  if outside of  the boundaries of any municipalityPlace, a county  that has 
never received a competitive tax credit allocation or a 4 percent non‐competitive tax credit allocation 
for a Development that remains an active tax credit development; or 

(D) For Rural Areas only, a census tract that has never received a competitive tax credit allocation or 
a 4 percent non‐competitive tax credit allocation for a Development that remains an active tax credit 
development serving the same Target Population. 

 (E) General or Supportive Housing Developments (2 points); or 

(F) Qualified Elderly Developments (1 point).  

(7)  Tenant  Populations with  Special  Housing  Needs.  (§42(m)(1)(C)(v))  An  Application may  qualify  to 
receive up to two (2) points for Developments in which at least 5 percent of the Units are set aside for 
Persons with Special Needs. For purposes of this scoring item, Persons with Special Needs is defined as 
persons  with  alcohol  and/or  drug  addictions,  Colonia  residents,  Persons  with  Disabilities,  victims  of 
domestic  violence,  persons  with  HIV/AIDS,  homeless  populations,  veterans,  wounded  warriors  (as 
defined by the Caring for Wounded Warriors Act of 2008), and migrant farm workers.   Throughout the 
Compliance Period,  unless otherwise permitted by  the Department,  the Development Owner  agrees  to 
affirmatively  market  Units  to  Persons  with  Special  Needs.  In  addition,  the  Department  will  require  a 
minimum  twelve‐month  period  during  which  Units  must  either  be  occupied  by  Persons  with  Special 
Needs or held vacant. After the twelve‐month period, the Development Owner will no longer be required 
to hold Units vacant for households with special needs, but will be required to continue to affirmatively 
market Units to household with special needs. 

(d) Criteria promoting community support and engagement. 

(1)  Quantifiable  Community  Participation.    (§2306.6710(b)(1)(B);  §2306.6725(a)(2))  An  Application 
may qualify for up to sixteen (16) points for written statements from a Neighborhood Organization.   In 
order  for  the  statement  to  qualify  for  review,  Tthe  Neighborhood  Organization  must  have  been  in 
existence prior to the Pre‐Application Final Delivery Date, and its be on record with the Department or 
county  in which the Development Site  is  located and whose boundaries must contain the Development 
Site., and which has been in existence no later than the Pre‐Application Final Delivery Date. In addition, 
the Neighborhood Organization must be on record with the state (or the Department) or county in which 
the Neighborhood Organization is located. Neighborhood Organizations may request to be on record for 
the  current  application  cycle with  the  Department  by  submitting  documentation  (such  as  evidence  of 
board  meetings,  bylaws,  etc.)  by  the  Quantifiable  Community  Participation  (QCP)  Delivery  Date.  The 
written statement must meet the requirements in subparagraph (A) of this paragraph. 

(A) Statement Requirements.  
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(i) the Neighborhood Organization’s name, a written description and map of the organization’s 
boundaries, signatures and contact  information (phone, email and mailing address)  for at  least 
two individual members with authority to sign on behalf of the organization; 

(ii) certification that the boundaries of the Neighborhood Organization contain the Development 
Site and that the Neighborhood Organization meets the definition pursuant to Texas Government 
Code, §2306.004(23‐a) and includes at least two separate residential households; and 

(iii)  an  explicit  expression  of  support,  opposition,  or  neutrality.  Any  expression  of  opposition 
must  be  accompanied  with  at  least  one  reason  forming  the  basis  of  that  opposition.  A 
Neighborhood Organization is encouraged to be prepared to provide additional information with 
regard to opposition. 

(B)  Technical  Assistance.    For  purposes  of  this  section,  if  there  is  no  Neighborhood  Organization 
already on record, the Applicant, Development Owner, or Developer is allowed to provide technical 
assistance in the creation of and/or placing on record of a Neighborhood Organization provided that 
no Neighborhood Organization exists. 

(i) Technical assistance is limited to: 

(I)  the  use  of  a  facsimile,  copy  machine/copying,  email  and  accommodations  at  public 
meetings; and 

(II) assistance in completing the QCP Neighborhood Information Packet, providing boundary 
maps and assisting in the Administrative Deficiency process; 

(ii) No person required to be listed in accordance with §2306.6707 may participate in any way in 
the deliberations of a Neighborhood Organization of the Development to which the Application 
requiring  their  listing  relates.    This does not preclude  their  ability  to present  information and 
respond to questions at a duly held meeting where such matter is considered; 

(iii) For non‐Identity of Interest Applications the seller or their agents could be a member of the 
Neighborhood  Organization  if  the  seller  will  maintain  primary  residence  within  the 
Neighborhood Organizations boundaries. 

(C) Point Values for Quantifiable Community Participation.  An Application may receive points based 
on the values in clauses (i) – (vi) of this subparagraph.   Points will not be cumulated.   Where more 
than  one  written  statement  is  received  for  an  Application,  the  averaged  weight  of  all  statements 
received in accordance with this subparagraph will be assessed and awarded. 

(i) sixteen (16) points for explicit support from a Neighborhood Organization that, during at least 
one  of  the  three  prior  Application  Rounds,  provided  a  written  statement,  that  qualified  as 
Quantifiable Community Participation, opposing any Competitive Housing Tax Credit Application 
and whose boundaries remain unchanged; 

(ii) fourteen (14) points for explicitly stated support from a Neighborhood Organization; 

(iii) twelve (12) points for explicit neutrality from a Neighborhood Organization that, during at 
least one of the three prior Application Rounds, provided a written statement, that qualified as 
Quantifiable Community Participation, opposing any Competitive Housing Tax Credit Application 
and whose boundaries remain unchanged; 

(iv) ten (10) points for statements of neutrality from a Neighborhood Organization or statements 
not  meeting  all  the  explicit  requirements  of  this  section,  or  an  existing  Neighborhood 
Organization provides no statement of either support, opposition or neutrality;  

(v)  ten  (10) points  for areas where no Neighborhood Organization  is  in existence,  equating  to 
neutrality; or 

(vi) zero (0) points for statements of opposition meeting the requirements of this subsection. 

(D) Challenges to opposition. Any written statement from a Neighborhood Organization expressing 
opposition  to  an  Application  may  be  challenged  if  it  is  contrary  to  findings  or  determinations, 
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including  zoning  determinations,  of  a  municipality,  county,  school  district,  or  other  local 
governmental entity having jurisdiction or oversight over the funding or determination. If any such 
statement  comment  is  challenged,  the  challenger  must  declare  the  basis  for  the  challenge.  The 
Neighborhood Organization expressing opposition will be given seven (7) calendar days to provide 
any support for the accuracy of its assertions. All such materials and the analysis of the Department’s 
staff will be provided to a fact finder, chosen by the Department, for review and a determination. The 
determination will be final and may not be waived or appealed. 

(2)  Community  Input  other  than  Quantifiable  Community  Participation.  If  there  is  no  Neighborhood 
Organization on recordan Application receives points under   §§11.9(d)(1)(C)(iv) or  (v) of  this chapter, 
then, in order to ascertain if there is community support, an Application may receive up to four (4) points 
for  letters  that qualify  for points under subparagraphs (A),  (B), and/or  (C) of  this paragraph. No more 
than four (4) points will be awarded under this point item under any circumstances. All letters must be 
submitted within the Application. At no time will the Application receive a score lower than zero (0) for 
this item.  

(A) An Application may receive (2 points) for each letter of support submitted from a community or 
civic  organization  that  serves  the  community  in which  the Development  Site  is  located.  Letters  of 
support must identify the specific Development and must state support of the specific Development 
at the proposed location. To qualify, the organization must be qualified as tax exempt and have as a 
primary  (not  ancillary  or  secondary)  purpose  of  the  overall  betterment,  development,  or 
improvement  of  the  community  as  a  whole  or  of  a  major  aspect  of  the  community  such  as 
improvement of schools,  fire protection,  law enforcement, city‐wide transit, flood mitigation, or the 
like. The community or civic organization must provide some documentation of its tax exempt status 
and its existence and participation in the community in which the Development is located including, 
but  not  limited  to,  a  listing  of  services  and/or members,  brochures,  annual  reports,  etc.  Letters  of 
support from organizations that cannot provide reasonable evidence that they are active in the area 
that  includes  the  location  of  the  Development  will  not  be  awarded  points.  For  purposes  of  this 
subparagraph,  community  and  civic  organizations  do  not  include  neighborhood  organizations, 
governmental  entities  (excluding  Special  Management  Districts),  or  taxing  entities.  Should  an 
Applicant elect this option and the Application receives letters in opposition, then two (2) points will 
be  subtracted  from  the  score  for  each  letter  in  opposition,  provided  that  the  letter  is  from  an 
organization that would otherwise qualify under this subparagraph.  

(B) An Application may receive (2) points for a letter of support, from a property owners association 
created for a master planned community whose boundaries include the Development Site that does 
not meet the requirements of a Neighborhood Organization for the purpose of awarding points under 
paragraph (1) of this subsection.  

(C) An Application may receive (2) points for a letter of support from a Special Management District, 
whose  boundaries,  as  of  the  Full  Application  Delivery  Date  as  identified  in  §11.2  of  this  chapter 
(relating  to Program Calendar  for Competitive Housing Tax Credits),  include  the Development Site 
and for which there is not a Neighborhood Organization on record with the county or state.  

(D)  Input  that  evidences  unlawful  discrimination  against  classes  of  persons  protected  by  Fair 
Housing law or the scoring of which the Department determines to be contrary to the Department's 
efforts to affirmatively further fair housing will not be considered. If the Department receives input 
that could reasonably be suspected to implicate issues of non‐compliance under the Fair Housing Act, 
staff will refer the matter to the Texas Workforce Commission for investigation, but such referral will 
not, standing alone, cause staff or the Department to terminate the Application. Staff will report all 
such referrals to the Board and summarize the status of any such referrals in any recommendations. 

(3) Commitment of Development Funding by Unit of General Local Government. (§2306.6710(b)(1)(E)) 
An Application may receive up to  thirteen (13) points  for a commitment of Development  funding  from 
the  city  or  county  in  which  the  Development  is  proposed  to  be  located.  Development  funding  from 
instrumentalities  of  a  city  or  county  will  not  qualify  for  points  under  this  scoring  item  unless  such 
instrumentalities are  first awarding such  the  funds  to  the city or county  for  their administration, or at 
least 60 percent of the governing board of the instrumentality isconsists of city council members from the 
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city  in  which  the  Development  will  be  located  (for  Developments  located  in  a  city)  or  county 
commissioners from the county in which the Development will be located (for Developments not located 
in  a  city),  or  100  percent  of  the  governing  board  of  the  instrumentality  is  appointed  by  the  elected 
officials of the city in which the Development is  located (if the Development is  located within a city) or 
county  in  which  the  Development  is  located  (for  Developments  not  located  within  a  city).  A  The 
government  instrumentality  providing  Development  funding  under  this  scoring  item  may  not  be  a 
Related  Party  to  the  Applicant.  Development  funding must  be  provided  in  the  form  of  a  construction 
and/or permanent loan with an interest rate no higher than the Applicable Federal Rate (AFR)3 percent 
per annum and term of at least 5 years, a grant, an in‐kind contribution, a contribution which will support 
the Development, such as vouchers, or combination thereof. Funds cannot have been provided to the Unit 
of General Local Government by the Applicant or a Related Party. HOME Investment Partnership Program 
or Community Development Block Grant funds administered by the State of Texas cannot be utilized for 
points under this scoring item except where the city, county, or instrumentality is an actual applicant for 
and subrecipent of such funds for use in providing financial support to the proposed Development. The 
Applicant must provide evidence  in the Application that an application or request  for  the development 
funds has been  submitted  in  the  form of  an  acknowledgement  from  the  applicable  city or  county. The 
acknowledgement must also state that a decision with regard to the awards of such funding will occur no 
later  than August 1. A  firm commitment of  funds  is required by Commitment or the points will be  lost 
(except for Applicants electing the point under subparagraph (B) of this paragraph). 

(A)  Applications  will  qualify  for  points  based  on  the  amount  of  funds  at  the  levels  described  in 
clauses (i) – (v) of this subparagraph. For the purpose of this calculation, the Department will use the 
population of  the Place  from which the Development’s Rural or Urban Area designation  is derived. 
For  dDevelopments  located  outside  a  census  designated  place,  the  Department  will  use  the 
population of the nearest placePlace. 

(i) twelve (12) points for a commitment by a Unit of General Local Government of the lesser of 
the population of the Place multiplied by a factor of 0.15 in funding per Low Income Unit and or 
$15,000 in funding per Low Income Unit; 

(ii) eleven (11) points for a commitment by a Unit of General Local Government of the lesser of 
the population of the Place multiplied by a factor of 0.10 in funding per Low Income Unit and or 
$10,000 in funding per Low Income Unit; 

(iii)  ten  (10) points  for  a  commitment  by  a Unit  of General  Local Government of  the  lesser of 
population of  the  Place multiplied  by  a  factor  of  0.05  in  funding  per  Low  Income Unit  and or 
$5,000 in funding per Low Income Unit; 

(iv) nine (9) points for a commitment by a Unit of General Local Government of the lesser of the 
population of  the Place multiplied by a  factor of 0.025  in  funding per Low Income Unit and or 
$1,000 in funding per Low Income Unit; or 

(v) eight (8) points for a commitment by a Unit of General Local Government of the lesser of the 
population of  the  Place multiplied  by  a  factor  of  0.01  in  funding  per  Low  Income Unit  and or 
$500 in funding per Low Income Unit.  

(vi) seven (7) points for a resolution of support from the Governing Body of the city (if located in 
a city) or county (if not located within a city) in which the Development is located stating that the 
city  or  county would  provide  development  funding  but  has  no  development  funding  available 
due to budgetary or fiscal constraints and, despite reasonable efforts, has been unable to identify 
and secure any such funding. The resolution must be submitted with the Application and dated 
prior to March 1, 2013. A general letter of support does not qualify. 

(B)  One  (1)  point  may  be  added  to  the  points  in  clauses  (i)  –  (v)  of  subparagraph  (A)  of  this 
paragraph if the Applicant provides a firm commitment for funds in the form of a resolution from the 
Unit of General Local Government in the Application. 

(4) Community Support from State Representative or Senator. (§2306.6710(b)(1)(F); §2306.6725(a)(2)) 
Applications may  receive  up  to  twelve  (12)  points  or  have  deducted  up  to  twelve  (12)  points  for  this 
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scoring  item.  To  qualify  under  this  paragraph  letters  must  be  on  the  State  Representative’s  or  State 
Senator’s  letterhead,  be  signed  by  the  State  Representative  or  State  Senator,  identify  the  specific 
Development  and  clearly  state  support  for  or  opposition  to  the  specific  Development.    This 
documentation will  be  accepted with  the  Application  or  through  delivery  to  the Department  from  the 
Applicant  or  the  State Representative  or  Senator  and must  be  submitted  no  later  than  the  Input  from 
State Senator or Representative Delivery Date as identified in §11.2 of this chapter (relating to Program 
Calendar for Competitive Housing Tax Credits). Once a letter is submitted to the Department it may not 
be  changed  or  withdrawn.    Therefore,  it  is  encouraged  that  letters  not  be  submitted  earlier  than  the 
specified deadline in order to facilitate consideration of all constituent comment and other relevant input 
on the proposed Development. State Representatives or Senators to be considered are those in office at 
the  time the  letter  is submitted and whose district boundaries  include the proposed Development Site. 
Neutral letters or letters that do not specifically refer to the Development or specifically express support 
or opposition will receive zero (0) points. Points under this scoring item will be averaged.  If one letter is 
received in support and one letter is received in opposition the score would be zero (0) points. A letter 
that does not directly express support but expresses it indirectly by inference, (e.g. "the local jurisdiction 
supports the Development and I support the local jurisdiction") will be treated as a neutral letter. 

(5)  Declared  Disaster  Area.  (§2306.6710(b)(1))  An  Application may  qualify  to  receive  up  to  eight  (8) 
points  for  this  scoring  item.    An  Application will  receive  seven  (7)  points  if  at  the  time  the  complete 
Application is submitted or at any time within the two‐year period preceding the date of submission, the 
proposed  Development  Site  is  located  in  an  area  declared  to  be  a  disaster  area  under  of  the  Texas 
Government  Code,  §418.014  (this  excludes  disaster  declarations  that  are  pre‐emptive  in  nature).  An 
Application will receive eight (8) points if the disaster declaration, within the two‐year period preceding 
the date of submission, is localized, in other words, if the disaster declaration does not apply to the entire 
state. 

(6) Community Revitalization Plan.   

(A) For Developments located in an Urban Area of Region 3. 

(i)  An Application may  qualify  to  receive  up  to  six  (6)  points  if  the  proposed Development  is 
located in an area covered targeted for revitalization by a community revitalization plan and that 
meets the criteria described in subclauses (I) – (VII) of this clause: 

(I) The community revitalization plan must have been adopted by the municipality or county 
in which the Development is proposed to be located. 

(II)  The  adopting municipality  or  county must  have  performed,  in  a  process  providing  for 
public  input,  an  assessment  of  the  factors  in  need  of  being  addressed  as  a  part  of  such 
community revitalization plan.  Factors to be considered may include: 

(‐a‐) adverse environmental conditions, natural or manmade, that are material in nature 
and  are  inconsistent  with  the  general  quality  of  life  in  typical  average  income 
neighborhoods.    By  way  of  example,  such  conditions  might  include  significant  and 
recurring flooding, presence of hazardous waste sites or ongoing localized emissions not 
under  appropriate  remediation,  nearby  heavy  industrial  uses,  or  uses  presenting 
significant safety or noise concerns such as major thoroughfares, nearby active railways 
(other  than  commuter  trains),  or  landing  strips;  significant  and  widespread  (e.g.,  not 
localized to a small number of businesses or other buildings) rodent or vermin infestation 
acknowledged to present health risks requiring a concerted effort; or fire hazards;  

(‐b‐) presence of blighted structures;  

(‐c‐) presence of inadequate transportation;  

(‐d‐)  lack  of  accessibility  to  and/or  presence  of  inadequate  health  care  facilities,  law 
enforcement and fire fighting facilities, social and recreational facilities, and other public 
facilities  comparable  to  those  typically  found  in  neighborhoods  containing  comparable 
but unassisted housing;  
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(‐e‐) the presence of significant crime; 

(‐f‐) the presence, condition, and performance of public education; or  

(‐g‐) the presence of local business providing employment opportunities.  

(III)  A  municipality  or  county  is  not  required  to  identify  and  address  all  of  the  factors 
identified in this clause (i) of this subparagraph, but it must set forth in its plan those factors 
that it has identified and determined it will address.  

(IV)  The  adopting municipality  or  county must  have  based  its  plan  on  the  findings  of  the 
foregoing assessment and must have afforded the public an opportunity to provide input and 
comment on the proposed plan and the factors that it would address. To the extent that issues 
identified require coordination with other authorities, jurisdictions, or the like, such as school 
boards or hospitals, the adopting municipality should include coordination with such bodies 
in its plan and, to the extent feasible, secure their cooperation.  

(V) The adopted plan,  taken as a whole, must be a plan  that can reasonably be expected  to 
revitalize the community neighborhood and address in a substantive and meaningful way the 
material  factors  identified.  Generally,  because  revitalization  must  identify  specific  matters 
needing to be addressed by revitalization and provide a plan and budget specifically directed 
to those identified issues, revitalization will be considered distinct and separate from broader 
economic  development  efforts.  For  example,  staff  will  review  the  neighborhood  for  the 
presence  of  existing  aging  structures  and  infrastructure,  and  staff  will  review  plans  for 
evidence that the  local government endeavors to address the aging nature of the structures 
and  area  through  a  deliberate  and  substantive  revitalization  effort.  The  adopted plan must 
specifically address how the providing of affordable rental housing fits  into the overall plan 
and  is  a necessary  component  thereof. The  target  areas  should be  limited  in  size  along  the 
lines of specific neighborhoods rather than encompassing large areas of a city or county. 

(VI) The adopted plan must describe the planned sources and uses of funds to accomplish its 
purposes.  

(VII) To be eligible for points under this item, the community revitalization plan must already 
be  in  place  as  of  the  Pre‐Application  Final  Delivery  Date  pursuant  to  §11.2  of  this  chapter 
(relating  to  Program  Calendar  for  Competitive  Housing  Tax  Credits)  evidenced  by  a 
certification that:  

(‐a‐) the plan was duly adopted with the required public comment processes followed;  

(‐b‐) the funding and activity under the plan has already commenced; and  

(‐c‐) the adopting municipality or county has no reason to believe that the overall funding 
for the full and timely implementation of the plan will be unavailable.  

(ii) Points will be awarded based on:   

(I)  Applications will  receive  six  four  (64)  points  if  the  community  revitalization plan  has  a 
total budget or projected economic value of $6,000,000 or greater; or, 

(II‐) Applications will receive four two (24) points if the community revitalization plan has a 
total budget or projected economic value of at least $4,000,000; and,or   

(III) Applications will receive two (2) points if the community revitalization plan has a total 
budget  or  projected  economic  value  of  at  least  $2,000,000may  receive  two  (2)  points  in 
addition to those under subclauses (I) or (II) if the Development is explicitly identified by the 
city or county as contributing most significantly to the concerted revitalization efforts of the 
city  or  county  (as  applicable).  A  city  or  county may  only  identify  one  single  Development 
during  each Application Round  for  the  additional  points  under  this  subclause. A  resolution 
from  the  Governing  Body  of  the  city  or  county  that  approved  the  plan  is  required  to  be 
submitted  in  the Application  (this  resolution  is not  required at pre‐application).  If multiple 
Applications submit resolutions under this subclause from the same Governing Body, none of 
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the Applications  shall  be  eligible  for  the  additional  points. A  city or  county may,  but  is  not 
required,  to  identify a particular Application as contributing most significantly  to concerted 
revitalization efforts. 

(iii)  At  the  time  of  the  tax  credit  award  the  site  and  neighborhood  of  any Development must 
conform to the Department’s rules regarding unacceptable sites.  

(iv) It is recognized that municipalities and counties will need to devote time and effort to adopt 
a  concerted  revitalization  plan  that  complies  with  the  requirements  of  this  scoring  item. 
Therefore,  for purposes of the 2013 Application Round only, the Department’s Board may,  in a 
public meeting, determine whether a revitalization plan substantively and meaningfully satisfies 
a  revitalization  effort,  notwithstanding  a  failure  to  fulfill  one  or  more  of  the  factors  in  this 
subparagraph not having been satisfied. Such pre‐clearance shall be prompted by a request from 
the Applicant  pursuant  to  the waiver  provisions  in  §10.207  of  this  title  (relating  to Waiver  of 
Rules for Applications). 

(B) For Developments located in Urban Areas outside of Region 3. 

(i)  An  Application  may  qualify  for  up  to  six  (6)  points  for  meeting  the  criteria  under 
subparagraph (A) of this paragraph (with the exception of being located in Region 3); or  

(ii)  An Application will  qualify  for  six  (6)  points  if  the  city  or  county  has  an  existing  plan  for 
Community Development Block Grant ‐ Disaster Relief Program (CDBG‐DR) funds that includes 
the meets the requirements of subclauses (I) ‐ (V) of this clause. In order toTo qualify for points, 
the dDevelopment Site must be located in the target area defined by the plan, and the Application 
must have a commitment of CDBG‐DR funds and receive a HUD Site and Neighborhood Clearance 
with HUD review or approval of such clearance:  

(I) the plan defines specific target areas for redevelopment of housing that do not encompass 
the entire jurisdiction;  

(II)  the plan affirmatively addresses Fair Housing demonstrated through an approved Fair 
Housing Activity Statement‐Texas (FHAST);  

(III)  the  plan  is  subject  to  administration  in  a  manner  consistent  with  the  findings  of  an 
Analysis  of  Impediments  approved  or  accepted  by HUD within  the  last  three  (3)  calendar 
years or  an  approved  Fair  Housing  Activity  Statement‐Texas  (FHAST),  approved  by  the 
Texas General Land Office;  

(IV) the plan is in place prior to the Pre‐Application Final Delivery Date; and  

(V)  the  plan  (in  its  entirety)  and  a  letter  from  a  local  government  official  with  specific 
knowledge and oversight of implementing the plan are included in the pre‐application. 

(C) For Developments located in a Rural Area.  

(i)  An  Application may  qualify  for  up  to  six  (6)  points  if  the  city,  county,  or  state,  or  federal 
government  has  approved  expansion  of  any  of  the  basic  infrastructure  or  projects  to  the 
Development  Site  described  in  subclauses  (I)  –  (IV)  of  this  clause,  or  improvements  to  areas 
within a quarter mile of the Development Site, unless a different distance is otherwise identified 
in  subclauses  (I)  –  (IV)  of  this  clause.  Approval  cannot  be  conditioned  upon  the  award  of  tax 
credits  or  on  any  other  event  (zoning,  permitting,  construction  start  of  another  development, 
etc.)  not  directly  associated  with  the  particular  infrastructure  expansion.  The  Applicant  or 
Related  Party  cannot  contribute  funds  for  or  finance  the  project  or  infrastructure.  ,  except 
through  the  normal  and  customary  payment  of  property  taxes,  franchise  taxes,  sales  taxes, 
impact  fees  and/or  any  other  taxes  or  fees  traditionally  used  to  pay  for  or  finance  such 
infrastructure by cities, counties, state or federal governments or their related subsidiaries. The 
project or infrastructure must have been completed no more than twelve (12) months prior to 
the  beginning  of  the  Application  Acceptance  Period  or  be  approved  and  projected  to  be 
completed within twelve (12) months from the beginning of the Application Acceptance Period. 
An Application is eligible for four (4) points for one of the items described in subclauses (I) – (IV) 
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of this clause or six (6) points for at least two (2) of the items described in subclauses (I) – (IV) of 
this clause: 

(I)  Paved roadways or expansion of paved roadways by at least one lane; 

(II) Water; and/or  

(III) wWastewater service;  

(IIIIV) Construction of a new police or  fire station within one (1) mile of  the Development 
Site that has a service area that includes the Development Site; and 

(IV) Construction of a new hospital or expansion of an existing hospital’s capacity by at least 
25 percent within a five (5) miles radius of the Development Site and ambulance service to 
and  from  the  hospital  is  available  at  the  Development  Site.  Capacity  is  defined  as  total 
number of beds, total number of rooms or total square footage of the hospital. 

(ii) The Applicant must provide a letter from a government official with specific knowledge of the 
project.  However,  the  Department  staff  may  rely  on  other  documentation  that  reasonably 
documents that the substance of this clause is met, in Department Sstaff’s sole determination. A 
letter must include: 

(I) the nature and scope of the project; 

(II) the date completed or projected completion; 

(III) source of funding for the project; 

(IV) proximity to the Development Site; and 

(V)  the  date  of  any  applicable  city,  or  county,  state,  or  federal  approvals,  if  not  already 
completed. 

 

(e) Criteria promoting the efficient use of limited resources and applicant accountability. 

(1)  Financial  Feasibility.  (§2306.6710(b)(1)(A))  An  Application may  qualify  to  receive  a  maximum  of 
eighteen  (18)  points  for  this  item.    To  qualify  for  points,  a  15‐year  itemized  pro  forma  that 
includesitemizing  all  projected  income,  operating  expenses  and  debt  service,  and  specifying  the 
underlying growth assumptions, and  reflecting a minimum must‐pay debt coverage ratio of 1.15 for each 
year must be submitted. The pro forma must  include the signature and contact  information evidencing 
that it has been reviewed and found to be acceptable by an authorized representative of a proposed Third 
Party  construction  or  permanent  Third  Party  lender.  An  acceptable  form  of  lender  approval  letter  is 
found in the application.   If the letter evidences review of the Development alone it will receive sixteen 
(16) points.  If the letter evidences review of the Development and the Principals, it will receive eighteen 
(18) points.   

(2) Cost of Development per Square Foot. (§2306.6710(b)(1)(H); §42(m)(1)(C)(iii)) An Application may 
qualify to receive up to ten (10) points based on the Building Cost (less any structured parking cost that 
is not included in Eligible Basis) per square foot of the Application, as originally submitted and certified 
to by the General Contractor, relative to the mean cost per square foot for all similar development types. 
Structured parking costs must be supported by a cost estimate from a Third Party General Contractor or 
subcontractor with experience  in structured parking. The square footage used will be the Net Rentable 
Area (NRA). For the purposes of this paragraph only, if a building is in a Qualified Elderly Development 
with an elevator or a Development with one or more buildings any of which have elevators serving four 
or more floors (Eelevator Sserved Development) the NRA will include elevator served interior corridors. 
If the proposed Development is a Supportive Housing Development, the NRA will include elevator served 
interior corridors and 50 square feet of common area per Unit. As it relates to this paragraph, an interior 
corridor  is  a  corridor  that  is  enclosed,  heated  and/or  cooled  and  otherwise  finished  space.  The 
calculations will be based on the cost listed in the Development Cost Schedule and NRA shown in the Rent 
Schedule. of the Application. 
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(A) Each Application will be categorized as: 

(i) Applications proposing Rehabilitation; or 

(ii) If not proposing Rehabilitation, Qualified Elderly and Eelevator Sserved Development, more 
than 75 percent single family design, and Supportive Housing Developments; or  

(iii) All other Applications proposing New Construction, Reconstruction, or Adaptive Reuse.; or 

(iii) All other Applications proposing Rehabilitation. 

(B) Within  each  category  listed  in  subparagraph  (A) of  this  paragraph,  points will  be  awarded:  as 
follows: 

(i) Within 8 percent and equal to or less than the mean cost per square foot (10 points); 

(ii) Within 5 percent and greater than the mean cost per square foot (10 points); 

(iii) Within 13 percent and equal to or less than the mean cost per square foot (9 points);  

(iv) Within 10 percent and greater than the mean cost per square foot (8 points);  

(v) Within 18 percent and equal to or less than the mean cost per square foot (7 points); 

(vi) Within 15 percent and greater than the mean cost per square foot (6 points); or 

(vii) Within 20 percent of the mean cost per square foot (5 points).  

(C) The mean will be fixed based on the exhibits as submitted in the original Applications received by 
the  Department  on  or  before  March  1,  2013.  Changes  to  a  specific  Application  as  a  result  of  an 
Administrative Deficiency to be within the mean parameters in subparagraph (B) will be allowed but 
the  Application  will  not  receive  additional  points  for  such  changes.  Program  or  underwriting 
Application reviews that result in an Applicant making corrections such that the Application’s revised 
costs  fall  outside  of  the  mean  parameters  in  subparagraph  (B)  will  have  the  points  reevaluated. 
Where costs change after completion of underwriting or award (whichever occurs later), the points 
attributed  to  an  Application  under  this  scoring  item  will  not  be  reassessed  unless  there  is  clear 
evidence that the information in the Application was intentionally misleading or incorrect. 

(CD) Developments with Building Costs of  less  than $80 per  square  foot  shall  receive no  less  than 
eight  (8)  points.  Points  under  this  subparagraph  are  not  in  addition  to  the  points  achieved  under 
subparagraph (B) of this paragraph. 

(3) Pre‐application Participation. (§2306.6704) An Application may qualify to receive up to six (6) points 
provided a pre‐application was submitted during the Pre‐Application Acceptance Period and meets the 
requirements described in subparagraphs (A) – (I) of this paragraph: 

(A) The  total number of Units does not  increase by more  than 10 percent  from pre‐application  to 
Application; 

(B) The designation of the proposed Development as Rural or Urban remains the same; 

(C) The proposed Development serves the same Target Population; 

(D) The pre‐application and Application are participating in the same set‐asides (At‐Risk, USDA, Non‐
Profit, and/or Rural); 

(E) The Application final score (inclusive of only scoring items reflected on the self score form) does 
not vary by more than six (6) points from what was reflected in the pre‐application self score;  

(F) All necessary waivers and pre‐clearance were requested in the pre‐application; 

(G) The Development Site at Application is at  least  in part the Development Site at pre‐application, 
and the census tract number listed at pre‐application is the same at Application; 

(H) The pre‐application met all applicable requirements; and 
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(I) The community revitalization plan the Applicant used for points under subsections (d)(6)(A) and 
(B)(i) of this section was submitted at the time of pre‐application. 

(4) Leveraging of Private, State, and Federal Resources. (§2306.6725(a)(3))  

(A) An Application may qualify to receive up to three (3) points if at least 5 percent of the total Units 
are restricted to serve households at or below 30 percent of AMGI (restrictions elected under other 
point items may count) and the Housing Tax Credit funding request for the proposed Development 
meet one of the levels described in clauses (i) – (iv) of this subparagraph:  

(i)  the  Development  leverages  CDBG  Disaster  Recovery,  HOPE  VI,  or  Choice  Neighborhoods 
funding and the Housing Tax Credit Funding Request is less than 8 percent of the Total Housing 
Development Cost (3 points); or 

(ii)  If  the  Housing  Tax  Credit  funding  request  is  less  than  7  percent  of  the  Total  Housing 
Development Cost (3 points); or 

(iii)  If  the  Housing  Tax  Credit  funding  request  is  less  than  8  percent  of  the  Total  Housing 
Development Cost (2 points); or 

(iv)  If  the  Housing  Tax  Credit  funding  request  is  less  than  9  percent  of  the  Total  Housing 
Development Cost (1 point). 

(B) The  calculation of  the percentages  stated  in  subparagraph  (A) of  this paragraph will  be  based 
strictly  on  the  figures  listed  in  the  Funding  Request  and  Development  Cost  Schedule  and  will  be 
rounded  to  the nearest  hundredth.  Should  staff  issue  an Administrative Deficiency  that  requires  a 
change  in  either  form,  then  the  calculation  will  be  performed  again  and  the  score  adjusted,  as 
necessary. However,  points may  not  increase  based  on  changes  to  the  Application.  In  order  to  be 
eligible  for  points,  no more  than  50  percent  of  the  developer  fee  can  be  deferred. Where  costs  or 
financing  change  after  completion  of  underwriting  or  award  (whichever  occurs  later),  the  points 
attributed  to  an  Application  under  this  scoring  item  will  not  be  reassessed  unless  there  is  clear 
evidence that the information in the Application was intentionally misleading or incorrect. 

(5)  Extended  Affordability  or  Historic  Preservation.  (§§2306.6725(a)(5);  2306.111(g)(3)(C); 
2306.185(a)(1)  and  (c);  2306.6710(e)(2);  and  42(m)(1)(B)(ii)(II))  An  Application  may  qualify  to 
receive two (2) points for this scoring item. 

(A) In accordance with the Code, each Development is required to maintain its affordability for a 15‐
year compliance period and, subject to certain exceptions, an additional 15‐year extended use period. 
Development Owners that agree to extend the affordability period for a Development to thirty‐five 
(35) years total may receive the two (2) points; or 

(B)  An  Application  proposing  the  use  of  historic  (rehabilitation)  tax  credits  and  providing 
documentation that an existing building that will be part of the Development will reasonably be able 
to  qualify  to  receive  and  document  receipt  of  historic  tax  credits  by  issuance  of  Forms  8609 may 
qualify to receive two (2) points. 

(6) Right of First Refusal. (§2306.6725(b)(1); §42(m)(1)(C)(viii))  An Application may qualify to receive 
one (1) point for Development Owners that will agree to provide a right of first refusal to purchase the 
Development upon or following the end of the Compliance Period in accordance with Texas Government 
Code,  §2306.6726  and  the  Department’s  rules  including  §10.407  of  this  chapter  (relating  to  Right  of 
First Refusal) and §10.408 of this chapter (relating to Qualified Contract Requirements).   

(7)  Development  Size.    An  Application  may  qualify  to  receive  one  (1)  point  if  the  Development  is 
proposed  to  be  fifty  (50)  total  HTC  Units  or  less  and  the  Application  reflects  a  Funding  Request  of 
Housing Tax Credits, as identified in the original Application submission, of $500,000 or less. 
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(f) Point Deductions.  

(1) Any Applicant that elects points for a scoring item on their self score form and is unable to provide 
sufficient  documentation  for  Department  staff  to  award  those  points  will  receive  a  one  (1)  point 
deduction  per  scoring  item  in  their  final  score.  This  penaltydeduction  shall  not  be  applied  to  these 
scoring items regardless of points elected: §11.9(d)(1), (4), and (6) and §11.9(e)(2) and (3). 

(2) Staff will recommend to the Board a penalty deduction of up to (5 points) for any of the items listed 
in  subparagraph  (A)  of  this  paragraph,  unless  the  person  approving  the  extension  (the  Board  or 
Executive Director,  as applicable) makes an affirmative  finding setting  forth  that  the  facts which gave 
rise  to  the need  for  the extension were beyond  the reasonable control of  the Applicant and could not 
have  been  reasonably  anticipated.  Any  such  matter  to  be  presented  for  final  determination  of 
penaltiesdeduction by the Board must include notice from the Department to the affected party not less 
than fourteen (14) days prior to the scheduled Board meeting. The Executive Director may, but  is not 
required,  to  issue a formal notice after disclosure  if  it  is determined that the matter does not warrant 
penaltiespoint deductions. (§2306.6710(b)(2)) 

(A) If the Applicant or Affiliate failed to meet the original Carryover submission or 10 percent Test 
deadline(s)  or  has  requested  an  extension  of  the  Carryover  submission  deadline,  the  10  percent 
Test deadline (relating to either submission or expenditure).  

(B) If the Developer or Principal of the Applicant violates the Adherence to Obligations.  

(C) No penalty points will be deducted  for extensions  that were  requested on Developments  that 
involved  Rehabilitation  when  the  Department  is  the  primary  lender,  or  for  Developments  that 
involve  USDA  as  a  lender  if  the  Applicant  is  not  determined  to  be  at  fault  for  not  meeting  the 
deadline.  

(D) Any penaltiesdeductions assessed by the Board for subparagraph (A) or (B) of this paragraph 
based  on  a  Housing  Tax  Credit  Commitment  from  the  preceding  Application  Round  will  be 
attributable  to  the  Applicant  or  Affiliate  of  an  Application  submitted  in  the  current  Application 
Round. 

 

§11.10. Challenges of Competitive HTC Applications.   

Challenges.    The  Department  will  address  challenges  received  from  unrelated  entities  to  a  specific  active 
Application. The Department will utilize a preponderance of the evidence standard and determinations made 
by the Department concerning challenges cannot be appealed by a party unrelated to the Applicant that is the 
subject of the challenge. The challenge process shall be as stated in paragraphs (1) ‐ (12) of this section.   A 
matter, even if raised as a challenge, that staff chooses to treat as an Administrative Deficiency will be treated 
and handled as an Administrative Deficiency, not as a challenge.  

(1) The challenge must be received by the Department no later than the Application Challenges Deadline 
as identified in §11.2 of this chapter (relating to Program Calendar for Competitive Housing Tax Credits) 
and must be accompanied by the corresponding non‐refundable challenge processing fee as described in 
§10.901 of this title (relating to Fee Schedule). Unless the required fee is received with the challenge, no 
challenge will be deemed to have been submitted, and the challenge fee must be paid for each Application 
challenged by a challenger. 

(2) A challenge must be clearly identified as such, using that word in all capital  letters at the top of the 
page,  and  it  must  state  the  specific  identity  of  and  contact  information  for  the  person  making  the 
challenge. 

(3)  Challengers must  provide,  at  the  time of  filing  the  challenge,  any briefing,  documentation or  other 
information  that  the challenger offers  in  support of  the challenge.   Challengers must provide sufficient 
credible evidence that, if confirmed, would substantiate the challenge.   

(4)  Challenges  to  the  financial  feasibility  of  the  proposed Development  are  premature  and will  not  be 
accepted; as such issues will be addressed during the underwriting phase of the process. 



Page 26 of 26 
 

(5)  Challenges  relating  to  undesirable  area  features  as  described  in  §10.101(a)(4)  of  this  chaptertitle 
(relating to Site and Development Requirements and Restrictions) will not be accepted unless they relate 
to a failure to disclose substantive issues not already disclosed. 

(6) Challengers are encouraged to be prudent in identifying issues to challenge, realizing that most issues 
will be identified and addressed through the routine review and Administrative Deficiency process; 

(7)  Once  a  challenge  on  an  Application  has  been  submitted,  subsequent  challenges  on  the  same 
Application from the same challenger will not be accepted; 

(8)  The  Department  shall  promptly  post  all  items  received  and  purporting  to  be  challenges  and  any 
pertinent information to its website; 

(9) The Department  shall notify  the Applicant  that a challenge was  received within seven  (7) business 
days of the challenge deadline; 

(10) The Applicant must provide a response regarding the challenge within fifteen (15) business days of 
their receipt of the challenge; and 

(11)  The  Department  shall  promptly  post  its  determinations  of  all  matters  submitted  as  challenges.  
Because of statutory requirements regarding the posting of materials to be considered by the Board, staff 
may be  required  to provide  information on  late  received  items  relating  to challenges as handouts at a 
Board meeting.  

(12) Staff determinations regarding all challenges will be reported to the Board as report items.   
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Attachment B: Preamble, Reasoned Response, and Repealed Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts the repeal 
of 10 TAC, Chapter 49, §§49.1 – 49.17, concerning the 2011 Housing Tax Credit Program 
Qualified Allocation Plan, without changes to the proposed text as published in the September 
21, 2012 issue of the Texas Register (37 TexReg7430) and will not be republished.  
 
REASONED JUSTIFICATION.  The Department finds that the repeal will replace the sections 
with a new QAP applicable to the 2013 cycle. 
 
The Department accepted public comments between September 21, 2012 and October 22, 2012.  
Comments regarding the repeal sections were accepted in writing and by fax.  No comments 
were received concerning the repeal section. 
 
The Board approved the final order adopting the repeal section on November 13, 2012. 
 
STATUTORY AUTHORITY. The repealed sections are adopted pursuant to Texas Government 
Code, §2306.053, which authorizes the Department to adopt rules. Additionally, the repealed 
sections are adopted pursuant to Texas Government Code, §2306.67022, which specifically 
authorizes the Department to adopt a qualified allocation plan.    
 
§49.1. General Program Information 
§49.2. Definitions 
§49.3. Program Calendar 
§49.4. Ineligible Applicants, Applications and Developments 
§49.5. Site and Development Restrictions 
§49.6. Allocation Process 
§49.7. Application Process 
§49.8. Threshold Criteria 
§49.9. Selection Criteria 
§49.10. Board Decisions 
§49.11. Tax-Exempt Bond Developments 
§49.12. Post Award Activities 
§49.13. Board Reevaluation (§2306.6731(b)) 
§49.14. Program Related Fees 
§49.15. Manner and Place of Filing All Required Documentation 
§49.16. Waiver and Amendment of Rules 
§49.17. Department Responsibilities 
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Attachment C: Preamble, Reasoned Response, and Repealed Rule 
 
The Texas Department of Housing and Community Affairs (the “Department”) adopts the repeal 
of 10 TAC, Chapter 50, §§50.1 – 50.17, concerning the 2012-2013 Housing Tax Credit Program 
Qualified Allocation Plan, without changes to the proposed text as published in the September 
21, 2012 issue of the Texas Register (37 TexReg 7431) and will not be republished.  
 
REASONED JUSTIFICATION.  The Department finds that the repeal will replace the sections 
with a new rule that encompasses QAP applicable to the 2013 cycle.   
 
The Department accepted public comments between September 21, 2012 and October 22, 2012.  
Comments regarding the repeal sections were accepted in writing and by fax.  No comments 
were received concerning the repeal section. 
 
The Board approved the final order adopting the repeal section on November 13, 2012. 
 
STATUTORY AUTHORITY. The repealed sections are adopted pursuant to Texas Government 
Code, §2306.053, which authorizes the Department to adopt rules. Additionally, the repealed 
sections are adopted pursuant to Texas Government Code, §2306.67022, which specifically 
authorizes the Department to adopt a qualified allocation plan.    
 
§50.1  General Program Information 
§50.2  Definitions 
§50.3  Program Calendar 
§50.4  Ineligible Applicants, Applications and Developments 
§50.5  Site and Development Restrictions 
§50.6  Allocation Process 
§50.7  Application Process 
§50.8  Threshold Criteria 
§50.9  Selection Criteria 
§50.10 Board Decisions 
§50.11 Tax-Exempt Bond Developments 
§50.12 Post Award Activities 
§50.13 Board Reevaluation (§2306.6731(b)) 
§50.14 Program Related Fees 
§50.15 Manner and Place of Filing All Required Documentation 
§50.16  Waiver and Amendment of Rules 
§50.17  Department Responsibilities 
 
 



 
 
 
 
 

2013 
 

Official Public Comment  
 

for the  
 

Qualified Allocation Plan 
 

and 
 

Uniform Multifamily Rules 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
October 9, 2012 Board Meeting  

Public Comment 
 
 

Comment (1) 
 

Michael Ash 
Commonwealth Development 

 
Comment (2) 

Ginger McGuire 
 

Comment (3) 
Brett Johnson, Overland Property Group 

 
Comment (4) 

Bobken Simonians, Houston Housing Authority 
 

Comment (5) 
Craig Litner, Pedcor 

 
Comment (6) 

Diana McIver, DMA Development Company 
 

Comment (7) 
Mark Mayfield 

 
Comment (8) 

Matt Hull 
Texas Association of Community Development Corporations 

 
Comment (9) 
Sarah Andre 

 
Comment (21) 

Scott McGuire, McGuire Development 
 

Comment (72) 
Prestwick Development 
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October 22, 2012 
 
Cameron Dorsey 
Director of Multifamily Programs 
Texas Department of Housing 
   & Community Affairs 
P.O. Box 3941 
Austin, Texas  78711-3941 
 
Dear Cameron: 
 
This letter is in response to the Draft 2013 Uniform Multifamily Rules that have been 
posted for public comment.    
 

1. Section 10.101(a)(2). Site and Development Requirements and Restrictions 
 
We support the radii for site characteristics contained in the current draft.  Although we 
are aware that comments are being made in support of increasing the radius, it is our 
belief that to increase the distance will detract from the quality of the real estate. 
 

2. Section 10.205(5).  Civil Engineering Feasibility Study. 
 
The topics and attachments required in the Civil Engineering Feasibility Study are too 
extensive.  Instead of requiring applicants to provide a study in the form of a narrative 
and/or report, we recommend instead that the applicant be required to submit the 
following only: 
 

a. Preliminary site plan identifying all structures, site amenities, parking 
and drive way, topography, drainage and detention, water and waste 
water utility distribution retaining walls, and other typical or required 
items, including off-site requirements.  The site plan needs to adhere to 
all applicable zoning, site development, and building code ordinances 
(new language underlined); 

b. A survey or current plat; and  
c. A soil borings report. 

 
3. Section 11.7.  Tie Breaker Factors. 

 
We support the first tie breaker contained in the current draft. 
 

4. Section 11.9(b)(2).  Sponsor Characteristics. 
 
We support Subsection B as it gives maximum points to developers with significant 
Texas experience, and it provides for meaningful participation by Historically 
Underutilized Businesses.  If the Board wishes to expand this experience to include out-
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of-state experience, we would recommend that the “out-of-state” experience required be 
twice that of Texas experience to ensure that “out-of-state” experience ensures ability to 
adhere to TDHCA compliance rules, known to be some of the toughest in the country. 

 
5. Section 11.9(c)(6).  Underserved Areas. 

 
We recommend that senior developments be given 2 points only if they are in a rural area 
census tract with no other tax credits of any kind.  So if it is a senior deal, and there is a 
family deal in that same census tract, the senior deal would get 1 point.  But if it is a 
senior deal in a rural area census tract in which has no other tax credit developments, the 
senior deal gets two points.  This will allow for greater local choice and input.  
 

6. Section 11.9(d)(2) Community Input other than Quantifiable Community 
Participation. 
 

We recommend that developments for which a Neighborhood Organization submits a 
letter that does not meet the requirements of Section 11.9(d)(1) and receives 10 points 
under Section 11.9(d)(1)(C)(iv) be allowed to qualify for points under this section. This is 
consistent with the treatment under the 2011 QAP of developments for which ineligible 
QCP letters were submitted. 

 
7. Section 11.9(d)(3) Commitment of Development Funding by Unit of General 

Local Government. 
 

We recommend that the interest rate for loans under this section be required to be no 
higher than 3%. Additionally, we recommend that the Department define the data source 
that will be used to determine the population of a Place. 

 
8. Section 11.9(d)(6).  Community Revitalization Plan. 

 
With regard to community revitalization plans described under Sections 11.9(d)(6)(A) 
and (B), many Texas cities have community revitalization plans that meet the spirit of the 
QAP, but do not follow a format that identifies specific financial projections as required 
under Section 11.9(d)(6)(A)(i)(VI). In order to allow these valid community revitalization 
plans to qualify under this section, we propose that in order to meet the requirement of 
Section 11.9(d)(6)(A)(i)(VI), Applicants be allowed to submit a letter from an authorized 
City official identifying the economic impact of the community revitalization plan.  
 
With regard to Section 11.9(d)(6)(C) related to Developments located in a Rural Area, we 
recommend that the infrastructure work be approved prior to the Full Application 
Delivery Date, although the work still can be completed within 12 months. 
 
We also recommend that water and wastewater service be split out into two separate 
categories, and that expansions of existing hospital’s capacity be further defined. We 
suggest the following language: 



 

 

 
(I) Paved roadways or expansion of paved roadways by at least one lane; 

(II) Water and/or wastewater service; 

(III) Wastewater service; 
(IIIIV) Construction of a new police or fire station within one (1) mile of 
the Development Site that has a service area that includes the 
Development Site; and 

(IV) Construction of a new hospital or expansion of an existing hospital’s 
capacity by at least 25 percent within five (5) miles of the Development 
Site and ambulance service to and from the hospital is available at the 
Development Site. Capacity is defined as total number of beds, total 
number of rooms, or total square footage of the hospital. 

 
9. Section 11.9(e)(2).  Cost of Development per Square Foot. 

 
Our concern about this scoring item is that it will discourage developers from innovative 
design that might cost even slightly more than “average.”  For instance, we are looking at 
a site in a high opportunity area where the best design would be a townhome product with 
an integrated carport.  However, we are considering proposing a two story walk-up 
instead because it is safer in terms of achieving the maximum points under this category.  
We are working with another City that wants a mixed-use design in its downtown area, 
which is subject to a high level of design requirements, including the use of clay bricks 
on 100% of the exterior.”  We may decide to pass on this site in favor of one not in the 
downtown area because meeting these design requirements may take us too far over the 
mean.  The current methodology may actually penalize those developers who are trying 
to achieve a higher level of design, and will likely promote more homogenous housing.  
Moreover, the current methodology might also discourage developers from implementing 
non-required amenities and construction features that add to the longevity and durability 
of the development.  This will decrease the quality of housing funded by tax credits in the 
2013 round. 
 
Based on the foregoing, we recommend that this point category revert back to the 
methodology used in last year’s QAP.   
 
Should this methodology remain, we recommend that all structures parking costs be 
removed from this calculation, even those included in Eligible Basis.  
 
Additionally, related to Section 11.9(e)(2)(A)(i), we suggest that any Qualified Elderly 
development, not just those that are elevator served be categorized within this section. As 
such we recommend the following language: 
 



(i) Qualified Elderly Developments, aad-Elevator Served Development, 
more than 75 percent single family design, and Supportive Housing 
Developments; or 

Our reasoning for this is that we have senior community designs which include both 
elevator served buildings and single-story cottages in order to provide maximum choices 
for our senior residents. 

10. Section 1l.9(e)(3)(I). Pre-application Participation. 

Regarding the requirement that Community Revitalization Plans are submitted at the time 
of pre-application, the current language does not specify that this requirement is specific 
to community revitalization plans under Sections 11.9(d)(6)(A) and (B), and not to 
infrastructure improvements for Rural developments under Section 11.9(d)(6)(C). 
Therefore, we propose a revision to the draft language to clarify this requirement: 

(1) The community revitalization plan the Applicant used for points under 
subsection!> (d)(6)CA) and CB) ofthis section was submitted at the time of 
pre-application. 

11. Section 1l.9(e)(4). Leveraging. 

We recommend that the percentages be increased to 8, 9, and 10 for 3, 2 and I points 
respectively. 

12. Section 11.9( e )(7). Development Size. 

We recommend adding the following language to the end of the sentence to account for 
those rural sub regions with slightly more than $500,000 in credits available. 

"or if in a rural sub-region, the amount of credits available In that 
subregion or $500,000, whichever is greater." 

We appreciate your time and consideration of these comments. Please do not hesitate to 
contact me with any questions or concerns. 1 can be reached directly at 512-328-3232 
ext. 165. 

Sincerely, 

ELOPMENT COMPANY, LLC 

4101 PARKSTONE HEIGHTS DRIVE. SUITE 310 AUSTIN. TEXAS 78746 

TEL: 512.328.3232 WWW.MCIVER.COM FAX: 512.328.4584 
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October 22, 2012 
 
 
Mr. Tim Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
P.O. BOX 13941 
Austin, TX 78711-3941 
 
 
Mr. Irvine: 
 
On behalf of the Texas Association of Community Development Corporations, 
please accept our comments on the draft 2013 QAP for the state low income 
housing tax credit program.  
 
The Texas Association of Community Development Corporations is the state trade 
association for nonprofits working to build affordable housing in traditionally low 
income areas in Texas.  To develop the following comments, TACDC held two 
conference calls with CDCs to gather their input on the draft QAP.  A few common 
recommendations emerged from the discussions.  Several of the CDCs 
participating in the calls may submit their own comments and we encourage you 
and your staff to consider these comments as well. 
 
Recommendation #1 regarding Sponsor Characteristics: 
TACDC members were pleased to see the board make a recommendation on 
eliminating scoring preferences for Texas-based developers with more than three 
8609s issued and to move away from using the physical conditions inspection for 
other means of measuring compliance within the program.   
 
However, many of our members have concerns around the preference points given 
to HUBs.  While our members certainly understand the benefit of a for-profit 
developer partnering with a HUB, mission driven non-profits are unique in a few 
ways that should be taken into consideration: 
 

1. To remain in the nonprofit set aside in the QAP, the nonprofit must 
maintain more than 51% of the ownership of the deal. 

2. Mission based nonprofits cannot give up a part of the ownership of the 
general partner and maintain the property tax exemption under 11.1825 of 
the tax code, a vital source of funding for reducing rents and providing for 
social services.   

3. Many mission based nonprofits would rather chose to defer the developer 
fee, or at least significant portions of it, in order to build a higher quality 
development than take the fee up front. 

4. Most mission driven nonprofits use cash flow for increasing social services 
and livability at the complex. 

 
Therefore, by requiring that nonprofits bring a HUB into a deal just to score points 
takes away from the social mission of the organization and can reduce the 
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number of applicants in the nonprofit set aside.  Therefore TACDC suggests 
the following options to address the issue: 
 

1) Allow either the HUB point OR equal point(s) for a nonprofit that has at 
least 100% of the GP/developer fee/cash flow.  This also allows for-profits 
to partner with nonprofits on mission driven projects.   

2) Allow a sole nonprofit project to get the same HUB point if the nonprofit 
works with construction and/or other professional services that are 
contracted with HUBs.  This is a meaningful way to support HUBs. 

3) Allow either the HUB point or a nonprofit point, but not both, so long as the 
nonprofit is 100% of the GP and cash flow is dedicated to support services 
and/or replacement reserve. 
 

Recommendation #2 regarding Undesirable Area Features (10.101(a)(4) 
TACDC is concerned that the language used to describe Undesirable Area 
Features is vague and that nonprofit developers will not know ahead of time if an 
area has an undesirable feature that will count against them in an application.  
Mission driven nonprofits often work in areas that have a history of crime and other 
undesirable features because their mission is to address those very issues.  For 
many CDCs, providing affordable housing is one strategy in an overall revitalization 
plan to improve conditions in their neighborhoods by eliminating blight, reducing 
crime, and removing substandard housing in their neighborhoods.     
 
TACDC encourages the staff and board to try to quantify this section so any 
developer can self-score their application, but also to think about what they want to 
accomplish with this section of the QAP.  Does the board want to simply keep tax 
credit properties away from areas with known crime, even though that is not 
defined and is left up to interpretation and subjectivity, or does the board want to 
consider policies that make affordable housing part of a broader strategy to 
improve neglected areas of a city? 
 
Recommendation #3 regarding Undesirable Site Features (10.101(a)(3) 
TACDC recommends that an exception be made to the section on building within 
300 feet of an active railroad track for those projects that mitigate the increased 
sound by using the official HUD sound attenuation standards. 
 
Recommendation #4 regarding Cost of Development per Square Foot 
As currently drafted in the QAP available through the Texas Register, the section 
on Cost of Development per Square Foot creates too much uncertainty for 
developers.  At best, the uncertainty around gaining up to 10 points will provide 
incentive for developers to build the cheapest, most cookie cutter development they 
can and still be competitive in their sub region.  Creativity in design and innovation 
in building with sustainable and durable materials and energy efficiency will be lost 
as everyone aims to maximize points.   
 
While the rules in past QAPs around cost per square foot have not been perfect, 
developers could at least make informed decisions about whether to proceed with 
an application or to terminate an application based on scoring.  Therefore, TACDC 
suggests returning to previous QAP language for this section and to take a longer, 
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more detailed look during the interim at how best to address this issue within the 
uniqueness of the Texas QAP. 
 
Recommendation #5 regarding Mandatory Site Characteristics 
TACDC recommends including access to public transportation in the list of 
mandatory site characteristics. 
 
Thank you for considering our recommendations for the 2013 QAP and please let 
me know if you have any questions. 
 
Sincerely, 
 
 
Matt Hull 
 

     
 

 



Good morning Mr. Chairman, Board members and Mr. Irvine. 

My name is Scott McGuire, I am a developer and consultant with 
McGuire Development. I have over twenty five years experience in the 
Tax Credit program. 

I am currently working with Rural developers in Texas. I am here today 
to request two major scoring changes to the current draft of the QAP. 

My first request is to ask that the point disparity between senior 
developments and those for the general population be equalized in 
Rural areas of Texas. 

You have seen the results of TDHCA's own independent study that was 
conducted by Bowen National Research. I would like to read from the 
Summary of Key Findings in that report and I quote. 

  " Demographic trends and migration patterns indicate that 
younger people and families under the age of 25 appear to be leaving 
the rural areas while the senior (age 55+) population and households 
are growing rapidly in the rural areas. Rapid senior demographic growth 
trends will increase the need for senior‐oriented housing. Without 
modifications to existing supply and/or development of new senior‐
oriented housing that will allow seniors to age in place, rural areas may 
experience migration of seniors from rural to more developed/urban 
markets." 

As I travel throughout rural Texas, I hear the same plea over and over 
again from Mayors and City Managers. Please help us keep our aging 
population in our community by creating affordable housing for our 
seniors who want to stay.  
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As you can see from the Bowen research report the need is clearly 
evident for additional seniors' housing. I ask that you change two 
scoring sections of the QAP that currently have a negative impact on 
seniors' housing developments.  

  1. Underserved Area ‐ Census tracts in Rural areas with no existing 
tax credit developments are identified as an underserved area. If the 
proposed development is serving the General population there  are 2 
points allowed while Qualified Elderly developments only receive 1 
point. 

  2. Opportunity Index ‐ Points for proposed developments for the 
general population earn 2 more points than for seniors' developments. 
I respectfully request that you equalize this point differential for Rural 
developments. 

The second request I have for your consideration is set forth under 
Sponsor Characteristics where Texas developers are favored over 
experienced out of state developers. We have several very experienced 
out ‐of‐state developers who have years of experience and numerous 
tax credit properties throughout other parts of the country. These 
quality projects are well managed and are in full compliance with the 
rules of their respective States and Section 42 of the IRS code. Please 
do not establish an isolationist rule that would effectively prevent these 
reputable developers from competing for the privilege of creating 
quality affordable housing in our State.  
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Comments to 2013 Definitions and Rules 
 

1.  8. Bedroom.  Does the den have to have a door? 
 
2.  10.Building Cost- I think the use of “vertical construction” limits the costs more 

than was intended. 
 

3. 24. Control—The definition still says that control can be as little as 10% 
ownership.  Last year this was in the definition but not allowed to be control for 
purposes of the QAP.    Will 10% ownership now be considered as having 
control?  How do you “indirectly”  manage, etc? 

 
4.  30. Developer—Shouldn’t this also include the 20% consultant fee on non-profit 

deals? 
 

5. 35.  Development Team--- This is expanded and  is important for eligibility.  Is 
there a reason it was expanded?  It is sufficient to be part of the Development 
Team to play “a role”?  How much role?  Does this mean that you need to check 
that all subcontractors or vendors are in TDHCA compliance? 

 
6. 43. Existing Residential Development--  This question goes back to the issue with 

the Canton Street project.  Does one unit in a building that is residential and the 
rest used for something else qualify?  What if the rehab is for  a  building in a 
residential development that the building being rehabbed is not residential? 

 
7. 46.  General Contractor—Many Non-profits serve as the GC to get the tax 

exemption then subcontract the work to a contractor.  Is that no longer allowed? 
 

8. 49.  Government Entity—Does the definition include quasi-governmental entities 
like Housing Authorities?  If so, should that be specified? 

 
9. 53.  Guarantor—Doesn’t include the construction guarantor.  Was that 

intentional? 
 

10.   69. Material Deficiency—  This still seems very subjective. 
 

11.    85. Principal- 10% ownership interest alone, without also being an officer, 
should  not make you a principal. 

 
12.  96. Reconstruction- If you demo one building out of many, how much do you 

have to rebuild? 
 

13.   97. Rehabilitation—  Are rehabilitation and Reconstruction now the same thing? 
 

14.   101. Right of First Refusal—Is there a way to designate one entity that has the 
ROFR?  That used to be done. 



 
15.   120. Unit of Local Government—Same question about quasi-governmental, like 

housing authorities? 
 
 
Staff Determination--  As I read this, if you file a pre-app you must raise your questions 
before pre-app.  Many times the big questions come up while you are doing the 
application?  Why this rule?? 
 
 

Site and Development Requirements and Restrictions 
 

 Undesirable Area Features—(B)Who decides what is significant  blight? 
                                                    (D)  What is “frequent” police reports?  In Dallas, this 
can be an issue because there may be an issue at one complex that results in a lot of 
reports even thought the rest of the area is great. 
 
Rehabilitation Costs—Could this be tiered for all projects.  If less than 20 years old, one 
amount and the $25,000 for  others? 
 
Unit Amenities--  By making most of these .5 points, you now have to do almost all.  
There is not much selection. 
 
 

Application Submission Requirements 
 

On page 4 of 8, under Applicants—(D)- Breach of Contract—should allow the 
application if the applicant is in the process of curing.  (G) delinquent on loan—There 
may be a dispute about amount owed.  That should not prohibit the application. 
 
On page 9 of 18, Is this saying you must have financing in place at application?  That is 
what it seems like (i) means.  Is it (i) loan commitment  or (ii) term sheet?? 
 
On page 11 of 18, Occupied Rehab now requires  Relocation Plan with application?  This 
could trigger some unintended consequences.  You certainly don’t want the clock ticking 
starting at application. 
 
On page 16 of 18- Can you clarify for me about the civil engineering feasibility report.  
Last year  that was appoints item.  Is it now a requirement?? 
 
 

 
 

 



From: Jean Latsha
To: Teresa Morales; 
Subject: FW: 2013 QAP
Date: Wednesday, October 17, 2012 9:33:07 AM

To be included in public comment:
Email thread below basically requests that rural applications can get CRP points by 
submitting a CRP plan, not just by proving up infrastructure improvements. 
Current language does not allow rural developments to get the points by 
submitting a community revitalization plan.
Thanks,
Jean

From: Claire Palmer [mailto:clairepalmer@sbcglobal.net]
Sent: Wednesday, October 17, 2012 9:18 AM 
To: 'Jean Latsha' 
Subject: RE: 2013 QAP

That would be great.   By the way, I sent you and Cameron a bunch of 
questions on the definitions.  Will that be part of the reasoned response 
too???

Claire Palmer
972.948.3166 (cell)
clairepalmer@sbcglobal.net

From: Jean Latsha [mailto:jean.latsha@tdhca.state.tx.us]
Sent: Wednesday, October 17, 2012 9:15 AM 
To: Claire Palmer 
Subject: RE: 2013 QAP

I hear you loud and clear, which is why we would be open to the idea. We 
crafted the rule in order to give these communities a chance to get the points, 
so I would not be surprised if it were revised in the final version. At the same 
time, we don’t want to be in another situation where communities claim to 
have plans in place that are really non-existent.
If you would like I can just include this discussion in the public comment; 
that way it will be part of our reasoned response. Thanks,



Jean

From: Claire Palmer [mailto:clairepalmer@sbcglobal.net]
Sent: Tuesday, October 16, 2012 5:40 PM 
To: Jean Latsha 
Subject: Re: 2013 QAP

I tend to disagree.  A lot of small communities are old and really need 
something to spark revitalization.  Sometimes just getting this new housing 
can give that spark!!

Please excuse the typos
Sent from my IPhone

On Oct 16, 2012, at 5:05 PM, "Jean Latsha" <jean.latsha@tdhca.state.tx.us>
wrote:

We would be open to the idea of allowing rural developments 
to qualify for points by submitting a revitalization plan, but 
staff believes that the way the rule is currently written is more 
appropriate. It’s the train of thought that stems from the idea 
that it’s difficult to re-vitalize something that doesn’t exist. 
Rural communities tend to need new economic development, 
not revitalization.

From: Claire Palmer [mailto:clairepalmer@sbcglobal.net]
Sent: Tuesday, October 16, 2012 3:19 PM 
To: Cameron Dorsey; Jean Latsha 
Subject: 2013 QAP

Another question.  Why can’t a Rural Deal get points for a 
Revitalization Plan??

Claire Palmer
972.948.3166 (cell)
clairepalmer@sbcglobal.net
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Comments to the DRAFT 2013 QAP 
Submitted by Communities for Veterans 

10/17/12 
 
11.9.(b) DEVELOPMENT OF HIGH QUALITY HOUSING 
 
(2)  Sponsor Characteristics  
 

(A) 1 point for having 3 Texas deals, or for JVing with a Texas developer or 
being a HUB 

 
(B)  3 points for having 3 Texas deals—basically says the same thing as the 
above—some confusion in the language here as far as I can tell 

 
This is in violation of the Commerce Clause of the U. S. Constitution as it specifically 
limits interstate commerce, which has consistently been ruled unconstitutional.   
 
The fact that Owners do not have to be based in Texas, but have Texas based projects 
does nothing to diminish this effect.  Tax credits are a federal program and resource and 
administered under the same IRS regulations regardless of the state in which projects are 
located.  Thus, this requirement is not a measure of successful experience with the tax 
credit program, but a de facto limitation of access by non-Texas developers to participate 
in the process. 
 
Language should be changed to allow for a similar ownership of projects in other States: 
 
Recommended change:  A Person with at least 50 percent ownership interest in the 
General Partner also owns at least 50 percent interest in the General Partners of at 
least five (5) existing tax credit developments, none of which are in Material 
Noncompliance. 
 
11.9.(c)  SERVE AND SUPPORT TEXANS MOST IN NEED 
 

(4)  Opportunity Index   This criterion references Texans most in need, but then 
focuses on the “general population.”  It is inherent in most cases that serving populations 
with the greatest need will necessarily focus on specific populations.  Thus, the operant 
language should be “regardless of population served” allowing the developer to target 
specific populations with the greatest need as dictated by local development conditions. 
 
As presently worded, these scoring criteria state the following: 
 
 (A)  Development targets the general population; income in the census tract is in 
the top quartile of median household income for the county or MSA as applicable and the 
elementary school is exemplary or recognized (7 points) 
 



(B)  Development targets the general population; income in the census tract is in 
the top two quartiles of median household income for the county or MSA as applicable 
and the elementary school is exemplary or recognized (5 points) 

 
(C)  Any Development, regardless of population served is located in the census 

tract is in the top quartile of median household income for the county or MSA as 
applicable and the elementary school is exemplary or recognized (5 points) 

 
(D)  Any Development, regardless of population served is located in the census 

tract is in the top quartile of median household income for the county or MSA as 
applicable (3 points) 

 
(E)  Any Development, regardless of population served is located in the census 

tract is in the top two quartiles of median household income for the county or MSA as 
applicable (1 point) 
 
Recommended change:  Delete item (C) in this list altogether, and change the 
“general population” language to “regardless of population served” in items (A) and 
(B). 
 
11.9.(d)  COMMUNITY SUPPORT AND ENGAGEMENT   
 
 (1).  Quantifiable Community Participation  This criterion seems to have been 
written with a specific project(s) in mind.  This is unfair to other developers and projects 
as it sets out a standard that cannot be met by the majority of projects.  This is in effect a 
point “set-aside,” creating a limited competitive advantage for a select few. 
 
Recommended change:   The 2 point provision for having a new support letter after 
previous year(s) non-support letters should be dropped.  
 
  
 (3)  Commitment for Development Funding by Unit of General Local 
Government  
 
Not all projects are under the aegis of a local government.  Native American lands and 
potential developments on Federal or State lands, etc. do not really fit this category.  
Therefore, the funding requirement should be expanded to include the entity which 
exercises ultimate authority and control over the project. 
 
Recommended Change:  An Application may receive up to thirteen (13) points for a 
commitment of Development funding from the city or county in which the Development 
is proposed to be located, unless the project is located on State or Federal property, in 
which case the project may receive points for a commitment of State or Federal 
funding, grants, contributions of land/ground leases or in-kind services to the 
project.  
 



  
(5) (C) Community Revitalization Plan  

 
This criterion limits the provision of infrastructure or added services for Rural 
Developments to city, county or state governments.  As noted above, the primary 
jurisdictional authority on some potential sites may be Federal; therefore, this entity of 
government should be added. 
 
Recommended change:   (C) For Developments located in a Rural Area (i) An 
Application may qualify for up to six (6) points if the city, county, state, OR FEDERAL 
GOVERNMENT has approved expansion of any of the basic infrastructure or projects 
to the Development Site described in subclauses (I) – (IV) of this clause, or 
improvements to areas within a quarter mile of the Development Site, unless a different 
distance is otherwise identified. 
 
11.9.(e)  EFFICIENT USE OF LIMITED RESOURCES AND APPLICANT 
ACCOUNTABILITY 
 
 
 (4)  Leveraging of Private, State, and Federal Resources   If resources are 
being leveraged, these should not be limited to such a small list, which clearly will 
benefit only select applications, therefore being an implicit set-aside via scoring for those 
applications.  Leveraging should be broadly based. 
 
Recommended change:  “CDBG Disaster Recovery, HOPE VI, Choice Neighborhoods, 
or other Private Foundation or Local, County, State, or Federal funding. 

 
 

(7)  Development Size   This criterion is limiting the credit ask to $500,000 to get 
the points.  This scoring penalizes applications approaching or at 50 units, 
allowing smaller projects to garner more credits per unit.  The standard should be 
credits per unit, not a maximum amount of credits.  For example, an application 
for 30 units could score these points but utilize $16,667 in credits per unit, while a 
50 unit project would only access $10,000 in credits per unit.  This is not a sound 
basis for credit limitation or fairness. 
 

Recommended change:   Drop the language regarding maximum credits per project and 
add the following:  “a Funding Request of Housing Tax Credits, as identified in the 
original Application submission, of $15,000 in tax credits per unit or less.” 
 



 
 
 
 
 
 
 
 
 
 

Comment (13) 
Cynthia Bast 
Locke Lord 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



100 Congress, Suite 300
Austin, TX 78701

Telephone: 512-305-4700
Fax: 512-305-4800
www.lockelord.com

Cynthia L. Bast
Direct Telephone: 512-305-4707

Direct Fax: 512-391-4707
cbast@lockelord.com

487761v1 10/18/2012 1:11:03 PM

MM EE MM OO RR AA NN DD UU MM

TO: Texas Department of Housing and Community Affairs

FROM: Cynthia Bast

DATE: October 18, 2012

RE: COMMENTS ON QUALIFIED ALLOCATION PLAN

Our firm represents G.G. MacDonald Companies, which is a developer of rural
properties using low-income housing tax credits. On behalf of our client, we submit the
following comment to the draft 2013 Qualified Allocation Plan.

Section 11.9(c)(4) Opportunity Index

Issue: When a rural community is in an MSA, it is inappropriate to compare that community's
household income to the household income of the MSA. Rather, the household income for any
rural community should be compared to the household income for the county.

Reasoning: Chapter 10, Subchapter A defines a "Rural Area" to include communities in an
MSA with a population of less than 25,000. Typically, rural communities have lower incomes
than communities in MSAs, and comparing a rural community to a city in an MSA is like
comparing an apple to an orange. If rural communities in an MSA are required to use the MSA
income for comparison, then fewer of such communities will fit within the top quartile. By
contrast, the county's household income would provide a better comparison, because it is more
inclusive of a variety of income levels, both rural and urban. Using this comparison would also
ensure that all communities in a Rural Area use the same method of comparison.

Proposed Change: "Developments located in Rural Areas are exempt from meeting the
elementary school and poverty rate factors under each of subparagraphs (A) – (E) of this
paragraph, and will utilize the county's household income for comparison purposes, but the
elementary schools in which tenants may attend can have a rating below acceptable in order to
qualify for points."
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I am happy to respond to any questions about these comments. Thank you for your time.
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TO: Texas Department of Housing and Community Affairs 

FROM: Cynthia Bast 

DATE: November 6, 2012 

RE: PUBLIC COMMENTS ON RULES – CHAPTER 10, SUBCHAPTER A – GENERAL 
INFORMATION AND DEFINITIONS 

 
 

 On behalf of Locke Lord LLP, please find comments to draft Chapter 10, Texas 
Administrative Code, Subchapter A. 

Section 10.3(a)(2) Administrative Deficiencies 

Issue:  Should the definition also include a reference to omissions?  Should it be clear that the 
Administrative Deficiency process is not utilized for underwriting, since the formality of the 
Administrative Deficiency process traditionally has not been used in that realm? 

Reasoning: Clarification of actual TDHCA practice. 

Proposed Change: 

(2)  Administrative Deficiencies‐‐Information requested by the Department staff that is required 
to clarify or correct one or more inconsistencies or omissions in an Application that in the 
Department staff’s reasonable judgment, may be cured by supplemental information or 
explanation which will not necessitate a substantial reassessment or re‐evaluation of the 
Application. Administrative Deficiencies may be issued at any time while the Application or 
Contract is under consideration by the Department, including at any time while reviewing 
performance under a Contract, processing documentation for a Commitment of Funds, closing 
of a loan, processing of a disbursement request, close‐out of a Contract, or resolution of any 
issues related to compliance, but excluding real estate analysis and underwriting. 
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Section 10.3(a)(4) Affordability Period 

Issue: Reference to termination of LURA upon foreclosure should also include deed in lieu of 
foreclosure. 

Reasoning: Consistency with federal law and the actual language of the LURA. 

Proposed Change: “The term of the Affordability Period shall be imposed by the LURA or 
other deed restriction and may be terminated upon foreclosure or deed in lieu of foreclosure. 

 

Section 10.3(a)(22) Compliance Period 

Issue:  Throughout these rules, it is not always clear which requirements apply to which 
programs.   

Reasoning: Clarity for users. 

Proposed Change:  “With respect to a building financed by Housing Tax Credits, the period of 
fifteen (15) taxable yeas, beginning with the first taxable year of the credit period pursuant to 
§42(i)(1) of the Code.” 

 

Section 10.3(a)(23) Continuously Occupied 

Issue:  The reference to the “same household” is unclear as to how life events like births and 
deaths affect whether a household fits within the definition. 

 

Section 10.3(a)(33) Development Consultant 

Issue: I have previously expressed a concern that the duties of a Development Consultant are 
described to include activities that are not includable in eligible basis (such as work on the tax 
credit application), yet other portions of the rules and the Application forms themselves show the 
Development Consultant receiving a portion of the Development Fee.  Any Development Fee 
paid for a non-eligible activity is not includable in basis.  To the extent Development Consultants 
are performing non-eligible activities, they should be paid a fee separate and above the 
Development Fee.  While the amount could be measured based upon a percentage of the 
Development Fee, it should not actually be paid out of the Development Fee. 

 

Section 10.3(a)(46) General Contractor 

Issue: Various parts of this Definition are unclear as to when a Person fits within the definition 
of a prime subcontractor and, therefore, is equivalent to the General Contractor.  It would be 
helpful to have additional information about what TDHCA is attempting to accomplish by 
significantly rewriting this definition.  In particular, item (C) seems to be randomly inserted 
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Reasoning: Logical reasoning should be provided for the significant change to this rule, and 
clarity should be provided for users. 

Proposed Change: 

(46)  General Contractor (including “Contractor”)‐‐One who contracts for the construction 
or rehabilitation of an entire Development, rather than a portion of the work. The General 
Contractor hires subcontractors, such as plumbing contractors, electrical contractors, etc., 
coordinates all work, and is responsible for payment to the subcontractors. A Pprime 
subcontractors will also be treated as a General Contractor, and any fees payable to the prime 
subcontractor will be treated as fees to the General Contractor, if any of the criteria in the 
scenarios described in subparagraphs (A) and (B) of this paragraph are true (in which case, 
such subcontractor fees will be treated as fees to the General Contractor): 

(A)  any subcontractor, material supplier, or equipment lessor receiving more than 50 
percent of the contract sum in the construction contract is subcontracted to one subcontractor, 
material supplier, or equipment lessor ("prime subcontractors")will be deemed a prime 
subcontractor; or 

(B)  if more than 75 percent of the contract sum in the construction contract is 
subcontracted to three or less fewer subcontractors, material suppliers, and equipment lessors, 
such parties will be deemed ("prime subcontractors"); or 

(C)  the General Contractor has less than seven (7) subcontractors. 

 

Section 10.3(a)(56) Historically Underutilized Business 

Issue:  This definition should include limited liability companies, which are common forms of 
ownership for a HUB. 

Reasoning:  Consistency with actual practice. 

 

Section 10.3(a)(58) Housing Credit Allocation 

Issue: The last phrase of this definition is confusing.  It refers to “this chapter” and then to 
“Chapter 10.”  This definition is in Chapter 10, so the wording seems incorrect.  Perhaps it 
should be “this subchapter”? 

Reasoning: Clarity for users. 
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Section 10.3(a)(59) Housing Credit Allocation Amount 

Proposed Change:  “With respect to a Development or a building with a Development, the 
amount of Housing Tax Credits the Department determines . . . . “ 

 

Section 10.3(a)(64) Low-Income Unit 

Issue: This definition refers to an income eligible household “as defined by the Department.”  It 
does not tell the reader where or how the Department defines income eligible households and is 
not as clear or useful as it could be. 

Reasoning: Clarity for users. 

 

Section 10.3(a)(68) Market Rent 

Issue:  This definition is unclear.  It refers to rents “determined after adjustments are made.”  
What kind of adjustments?  Who makes these adjustments?  Please revise this definition. 

Reasoning: Clarity for users. 

 

Section 10.3(a)(93) and (94)    Qualified Nonprofit Organization and Qualified Nonprofit 
Development 

Issue:  The word “qualified nonprofit organization” is used throughout the rules, both capitalized 
and non-capitalized.  It is important to note that what constitutes a qualified nonprofit 
organization under Section 42 of the Code and what constitutes a qualified nonprofit 
organization for the purposes of the non-profit set-aside under Chapter 2306 of the Texas 
Government Code are different.  Right now, TDHCA is using the term “qualified nonprofit 
organization” interchangeably, and that could have a detrimental affect on certain nonprofit 
organizations.  For instance, it needs to be clear that a nonprofit organization need not meet the 
criteria of Chapter 2306 of the Texas Government Code in order to participate in the right of first 
refusal process.  TDHCA needs to perform a “search” function through the entire set of rules 
and look very carefully at each instance in which the term “qualified nonprofit organization” 
issued, ensuring that each usage incorporates only those restrictions that are applicable in that 
particular instance. 

Reasoning: Ensure that the unintentional use of a more restrictive definition does not 
disqualify certain nonprofit organizations from participating in certain activities. 

 

Section 10.3(a)(99)(B) Relevant Supply 

Issue:  Further clarification is needed for the phrase “that may not have been presented to the 
Board for decision.”  What does it mean to be “presented to the Board for decision”? 
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Reasoning: Clarity for users. 

 

Section 10.3(a)(101) Right of First Refusal 

Issue: Definition needs to reflect that a right of first refusal can also be provided to a 
governmental agency.  Both the Tax Code and the Government Code have some provisions for 
governmental agencies (which may be TDHCA) to participate in the right of first refusal process. 

Reasoning: Consistency with law. 

 

Section 10.3(a)(114) Third Party 

Issue:  This definition requires modification for it to be most effective.  First, it defines the 
General Contractor as someone who is not a Third Party.  While a General Contractor is 
sometimes related to the Applicant, that is not always the case.  A General Contractor 
absolutely can be an unaffiliated Third Party.  The term “Third Party” is used throughout the 
rules to refer to reports, certifications, and opinions that come from Persons unrelated to the 
Applicant or Development Owner.  It is conceivable that a General Contractor could be a Third 
Party and could be needed to provide one of those reports.  This should be permitted, and it 
would not be permitted, if the definition were retained as presented. 

Issue:  The use of the word “Related Party” should be removed.  This term is defined in 
Government Code Chapter 2306 and used in only one context in the Government Code.  
Because the definition is so complex and can be difficult to understand, TDHCA should refrain 
from using it except in the context actually required by Chapter 2306.  Otherwise, defined terms 
such as “Affiliate” are adequate for TDHCA’s purposes. 

Reasoning: Providing a more effective definition and clarity for users. 

 

Section 10.3(a)(122) Unstabilized Development 

Issue:  The last sentence of this definition does not make sense and may be missing text.  
Should it say “The Market Analyst may not consider such a development stabilized in the 
Market Study.”? 

Reasoning: Clarity for users. 

 

Section 10.4(7) Market Analysis and Civil Engineer Feasibility Study Delivery Date 

Issue: The heading refers to the civil engineer feasibility study, but the text refers only to the 
market analysis.  This makes it unclear as to whether the civil engineer feasibility study has the 
same delivery requirements as the market analysis. 
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General Comment:  Throughout the Definitions, multiple terms are used for the same 
definition.  See, for exampled Section 10.3(a)(18): 

 (18) Commitment (also referred to as Contract) 

The Definitions section does not have a cross-reference definition for the word “Contract.”  
Therefore, if a Person is reading the rules in a later subchapter, happens upon the word 
“Contract,” and tries to seek the definition, it will be difficult for the reader to find.  I recommend 
TDHCA either (1) use the “search and replace” function to establish one working definition for 
each term throughout the rules or (2) for those terms that use multiple defined words, establish 
a cross-referencing system in the Definitions.  In this second scenario, both “Commitment” and 
“Contract” would have it own definition, but the definition of “Contract” would simply refer back to 
the definition of “Commitment.” 

 

 

I am happy to respond to any questions about these comments.  Thank you for your time.
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TO: Texas Department of Housing and Community Affairs 

FROM: Cynthia Bast 

DATE: November 6, 2012 

RE: PUBLIC COMMENTS ON RULES – CHAPTER 10, SUBCHAPTER B – SITE AND 
DEVELOPMENT REQUIREMENTS AND RESTRICTIONS 

 
 

 On behalf of Locke Lord LLP, please find comments to draft 10 Texas Administrative 
Code, Chapter 10, Subchapter B. 

Section 10.101(a)(5) 

 Issue:  This section says that if TDHCA makes a determination that a site is unacceptable, “the 
Applicant will be allowed an opportunity to address any identified concerns.”  That does this 
mean outside the context of either the Administrative Deficiency process or the appeals 
process?  If a site is determined unacceptable, the Application should be terminated and the 
Applicant should have the opportunity to appeal in the normal course.  References to any other 
sort of “opportunity to address . . .  concerns” implies a mechanism for resolution that is not part 
of TDHCA’s system. 

Proposed Change:  “If the Department makes such a determination, the Application will be 
terminated and subject to appeal, as provided herein.” 

 

Section 10.101(b)(3) Rehabilitation Costs 

Issue: The rule says that the rehabilitation costs per unit must be “maintained through the 
issuance of IRS Forms 8609.”  What does this mean?  What if the rehabilitation uses a funding 
program that does not involve the issuance of Forms 8609?  Is it more appropriate to say that 
the rehabilitation costs per unit must be “supported in the Applicant’s cost certification”?  
Further, what happens if the Applicant does not support the requisite level of rehabilitation costs 
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per unit at the time of cost certification?  Is the funding lost entirely?  The text of this section 
leaves this question open for implication. 

 

Section 10.101(b)(5)(C)(xxx)(i)(-a-) 

Issue:  The presence of required amenities is observed at the final construction inspection and 
the periodic compliance inspections.  How does TDHCA monitor whether 20% of the property’s 
irrigation needs are coming from a collection system?  Is TDHCA actually seeking evidence of 
this?  What happens in times of drought? 

 

Section 10.101(b)(6)(B) Unit Amenities 

Issue: In the first sentence, should it be clarified that the amenities must be maintained for the 
compliance period? 

 

Section 10.101(b)(7)(G) 

Issue: In the world of today’s technology, should the reference to a “CD-Rom” course be 
changed to an “online” course? 

 

Section 10.101(b)(7)(I) and (J) 

Issue: It seems illogical that quarterly health and nutritional courses would have assigned the 
same point value as organized youth and sports programs.  Quarterly programs are fairly easy 
to set up and not particularly time intensive.  Organized youth programs can be much more 
time-intensive and can require additional expenditure for equipment or supplies.   

Recommendation:  Increase the points available for organized youth and sports program, 
commensurate with the effort and resources that are invested for this activity. 

 

 

 

 

I am happy to respond to any questions about these comments.  Thank you for your time



 

 

100 Congress, Suite 300
Austin, TX 78701

Telephone:  512-305-4700
Fax:  512-305-4800
www.lockelord.com

Cynthia L. Bast
Direct Telephone:  512-305-4707

Direct Fax:  512-391-4707
cbast@lockelord.com

 
 

 
 487907v1 10/21/2012 8:59:55 PM 

MM  EE  MM  OO  RR  AA  NN  DD  UU  MM  

  

TO: Texas Department of Housing and Community Affairs 

FROM: Cynthia Bast 

DATE: November 6, 2012 

RE: PUBLIC COMMENTS ON RULES – CHAPTER 10, SUBCHAPTER C – APPLICATION 
SUBMISSION REQUIREMENTS, INELIGIBILITY CRITERIA, BOARD DECISIONS AND 
WAIVER OF RULES 

 
 

 On behalf of Locke Lord LLP, please find comments to draft 10 Texas Administrative 
Code, Chapter 10, Subchapter C. 

Section 10.201 Procedural Requirements for Application Submission 

Issue: There is a reference to "fees for withdrawn Applications."  I don't see such a fee 
established in Section 10.901. 

 

Section 10.201(1)(B) Procedural Requirements for Application Submission 

Recommendation: Insert the phrase "or extended" after the phrase "cannot be waived" in the 
second sentence. 

 

Section 10.201(2)(B) Procedural Requirements for Application Submission 

Recommendation: Change "receive advance notice" to "receiving advance notice" in the first 
sentence. 
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Section 10.201(5) Procedural Requirements for Application Submission 

Issue: Is the cross reference to Section 1.5 correct?  I do not see such a section in the current 
published version of the Texas Administrative Code. 

 

Section 10.201(7) Procedural Requirements for Application Submission 

Recommendation: Insert the phrase "or omissions" after "resolve inconsistencies" in the first 
sentence.  This is consistent with my recommendation in prior comments regarding the 
definition of Administrative Deficiencies. 

 

Section 10.201(7)(A) Procedural Requirements for Application Submission 

Issue: The following sentence is not entirely true: 

"An Applicant may not change or supplement any part of an Application in any manner after the 
filing deadline or while the Application is under consideration for an award, an may not add any 
set-asides, increase the requested credit amount, revise the Units mix (both income levels and 
Bedroom mixes), or adjust their self-score except in response to a direct request from the 
Department to do so as a result of an Administrative Deficiency." 

The highlighted language creates a restriction.  There are several contexts in which an 
Application can be changed outside of a request in the Administrative Deficiency process.  First, 
the rules specifically state that an Application may be modified after submission as a result of 
the limited review opportunity process.  Secondly, changes can be made during the Real Estate 
Analysis underwriting review.  If the Real Estate Analysis division is not going to use the 
Administrative Deficiency process (it traditionally has not), then this is another exception to the 
rule. 

 

Section 10.202(1)(L) Ineligible Applicants and Applications 

Issue: This section requires disclosure in the Application.  Should it also refer to the Pre-
Application, as it is preferable for TDHCA to handle this disclosure as soon as possible in the 
process?  If a denial is brought to the Board for hearing, what is the consequence if the Board 
determines certain individuals may not be involved with the Application?  Is the Application 
terminated, or can the Applicant change out those individuals?  The consequences of the 
decision are not explicitly stated. 

 

Section 10.202(1)(M) Ineligible Applicants and Applications 

Issue: It should be clear that filing a permitted challenge does not constitute "creating 
opposition to any Application." 
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Section 10.202(2)(A) Ineligible Applicants and Applications 

Recommendation:  In the third sentence, insert the phrase "so long as the Application remains 
eligible for funding" after the phrase "remains in effect." 

 

Section 10.204(5)(A) Required Documentation for Application Submission 

Issue: This section refers to 150 units but does not describe what kind of units can qualify. 

Issue: This section refers to the development of 150 units but does not necessarily require the 
completion of 150 units.  For instance, a party that has developed but not completed 150 units 
could provide a Construction Contract or a Development Agreement.   

Recommendation: I think the language in this section could be tightened and clarified to 
provide users better direction as to what is required for an experience certificate. 

Recommendation: In Section 10.204(5)(A)(i), at the end of the phrase, insert "prior to the first 
date of the Application Acceptance Period." 

 

Section 10.204(6)(A)(i)(II) Required Documentation for Application Submission 

Recommendation: For clarity, insert an "or" after the semi-colon in this subsection. 

 

Section 10.204(6)(A)(ii)(III) Required Documentation for Application Submission 

Issue: This subsection asks for term sheets for interim and permanent loans.  To indicate that 
the term sheet must include a minimum loan term of 15 years in inconsistent with the concept of 
an interim loan. 

Recommendation: Insert the phrase "for the permanent loan," at the beginning of subsection 
(III). 

 

Section 10.204(6)(A)(ii)(VI) Required Documentation for Application Submission 

Recommendation: Insert the phrase "if applicable" after the phrase "tax credits" to 
accommodate multifamily funding that does not include tax credits. 
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Section 10.204(6)(B) Required Documentation for Application Submission 

Recommendation: Insert the phrase "or private" after the phrase "federal, state or local." 

 

Section 10.204(13) Required Documentation for Application Submission 

Recommendation: In the opening paragraph, refer to a nonprofit General Partner or Owner.   

Reasoning: In HOME-only transactions, a limited partnership structure likely will not be 
utilized. 

 

Section 10.204(13)(B) Required Documentation for Application Submission 

Recommendation: In the first sentence, refer to a nonprofit General Partner or Owner.   

Reasoning: In HOME-only transactions, a limited partnership structure likely will not be 
utilized. 

 

Section 10.204(13)(B) Required Documentation for Application Submission 

Issue: In addition to receiving the determination letter from the IRS, it may be helpful for 
TDHCA to have a copy of the nonprofit organization's Certificate of Formation filed with the 
Secretary of State, in order to cross-check the organization's exempt purpose and ensure it 
includes housing activities. 

 

Section 10.205 Required Third Party Reports 

Issue: In the opening paragraph, the rule states: 

"The Department may request additional information from the report provider or revisions to the 
report as needed." 

Does this happen through the Administrative Deficiency process? 

 

Section 10.205(3) Required Third Party Reports 

Issue: The definition of Rehabilitation includes Reconstruction.  Does it make sense for a 
Reconstruction development to obtain a property condition assessment? 
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Section 10.205(5) Required Third Party Reports 

Issue: Should a civil engineer feasibility study be required for Reconstruction in any context? 

Recommendation: It is not clear what the subsections are intended to do, as there is no 
appropriate leading sentence for the list.  It could be restructured to say something like the 
following:   
 

"The report shall include an Executive Summary and shall evidence the engineer's review and 
conclusions regarding the following:" 

From there, items (B) through (O) could be listed. 

 

Section 10.206 Board Decisions 

Issue: This paragraph opens with a broad statement about the "Board's decisions."  What 
decisions?  Decisions for awards, ineligibility, appeals?  This paragraph needs to be tightened 
up, lest it be interpreted to apply to contexts unintended. 

 

Section 10.207(a) Waiver of Rules for Applications 

Issue:  Is a pre-clearance determination referring to the same process described in Section 
10.3(b)? 

 

Section 10.207(c) Waiver of Rules for Applications 

Issue: Subsection (a) says the waiver provisions apply to Subchapter B and C.  Subsection (c) 
refers to waiver of the rules in Subchapters A through C, E, and G.  Why is there a discrepancy? 

 

Section 10.208 Forms and Templates 

Issue: I am strongly opposed to including any Application forms in the rules.  These Application 
forms, as published, present numerous concerns.  They utilize terms and definitions 
inconsistently, they have duplicative provisions, and they just generally need to be cleaned up.  
TDHCA should not lock itself in to a set of forms at this juncture, when the full Application form 
has not been established.  Additionally, from time to time, an Applicant needs to be able to 
make some changes to the form to accommodate unique circumstances.  In the past, we have 
been able to do this with the cooperation of TDHCA staff.  If the forms are promulgated by rule, 
the ability to make changes is lessened and could be problematic for Applicants.  If TDHCA 
wants the Board and the public to be acquainted with the various forms, there are other ways to 
promote this, such as including them as a Report Item on a Board agenda.   
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I am happy to respond to any questions about these comments.  Thank you for your time
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TO: Texas Department of Housing and Community Affairs 

FROM: Cynthia Bast 

DATE: November 6, 2012 

RE: PUBLIC COMMENTS ON RULES – CHAPTER 10, SUBCHAPTER G – FEE SCHEDULE, 
APPEALS AND OTHER PROVISIONS 

 
 

 On behalf of Locke Lord LLP, please find comments to draft 10 Texas Administrative 
Code, Chapter 10, Subchapter G. 

Section 10.901(12) Extension Fees 

 Issue:  As drafted and literally read, this section provides for an owner to be exempt from 
paying a fee if it applies 30 days advance of the deadline and to pay a fee if it applies after the 
deadline, but it does not address the period consisting of the 30 days before the deadline. 

Proposed Change:   

All extension requests for deadlines relating to the Carryover, 10 Percent Test 
(submission and expenditure), or Cost Certification requirements that are submitted after the 
applicable deadline must be accompanied by an extension fee of $2,500. Extension requests 
submitted at least thirty (30) calendar days in advance of the applicable deadline will not be 
required to submit an extension fee.  Any extension request submitted fewer than thirty (30) 
days in advance or after the applicable deadline must be accompanied by an extension fee of 
$2,500. 
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Section 10.901(14) Right of First Refusal 

 Issue: As we have seen in recent practice, it may be necessary or appropriate for an owner to 
go through a second right of first refusal process.  Will it be possible to obtain a fee waiver for a 
second right of first refusal request in unusual circumstances? 

 

Section 10.901(18) Unused Credit or Penalty Fee 

 Issue:  Is it appropriate to have a point penalty for the Tax Credit program in this section, or 
should it appear in the QAP?  Perhaps it should appear in this section and be cross-referenced 
in the QAP? 

 

Section 10.901(19) Compliance Monitoring Fee 

Issue: In the header, TDHCA distinguishes that this fee applies to [HTC Developments Only.]  
This is a very helpful reference, and it would be ideal for TDHCA to use this system throughout 
to distinguish rules that are unique to the Tax Credit program.  This would be most helpful to 
users who are not using Tax Credit funding. 

 

Section 10.902(a) Appeals 

Issue: Section 10.407(f) allows an appeal on right of first refusal matters, but that is not 
reflected in Section 10.902(a). 

Proposed Change: 

Insert a new subsection (9) that reads “any other matter for which an appeal is permitted under 
this chapter”. 

 

Section 10.902(b) Appeals 

Issue: There appears to be a grammatical  problem in this sentence. 

Proposed Change: 

“An Applicant or Development Owner may not appeal a decision made regarding an Application 
or filed by or an issue related to another Applicant or Development Owner” 

 

Section 10.901(d) Appeals 

Issue: Thee appears to be a grammatical problem in the fourth sentence. 
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Proposed Change: 

“Full disclosure allows the Executive Director to make a fully informed decision based on a 
complete analysis of the circumstances and verification of any information that may warrant a 
granting of the appeal in the Applicant’s or Development Owner’s favor” 

 

Section 10.901(f) Appeals 

Issue: This section states that the Board “may not review any information not contained in or 
filed with the original Application.”  This seems inconsistent with subsection (d), immediately 
above, which states “. . . additional information can be provided in accordance with any rules 
related to public comment before the Board.” 

Recommendation: Reconcile these provisions to make clear the kind of information that can 
be included in an appeal. 

 

Section 10.903(2) Adherence to Obligations 

Issue: There are multiple problems with subsection (2).  First, this Adherence to Obligations 
policy should apply to all of the funding programs administered by TDHCA.  Yet, subsections (A) 
and (B) refer to prohibiting an owner from applying in the Tax Credit program.  It seems this 
should more broadly refer to all funding programs.  Additionally, the last phrase of subsections 
(A) and (B) does not make sense and needs to be clarified.  See the highlighted language. 

“. . . the date that the non-conforming aspect, or lack of financing, was 
recognized by the Department of the need for the amendment; the placed in 
service date; or the date the amendment is accepted by the Board” 

Recommendation: Revise this provision so that it adequately accommodates all of the 
Department’s funding programs and is consistent with other provisions of the rules relating to 
similar consequences, including the provisions for administrative penalties and the compliance 
rules. 

 

Section 10.904 Alternative Dispute Resolution Policy 

Issue: Should it be clarified whether a party must exhaust administrative appeals before 
pursuing ADR? 

Issue: Is the “informal conference with staff” permitted in this section considered an ADR 
proceeding? 

 

I am happy to respond to any questions about these comments.  Thank you for your time



 
 
 
 
 
 
 
 
 

Comment (14) 
Dennis Hoover, Hamilton Valley Management 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Dennis Hoover
To: cameron.dorsey@tdhca.state.tx.us; Jean Latsha; Teresa Morales (teresa.morales@tdhca.state.tx.

us);
cc: Gilberto De Los Santos; Benjamin Farmer; Claire Palmer; Ginger McGuire; jbrown@taahp.org;
Subject: RE: support for Public comment
Date: Monday, October 01, 2012 1:22:05 PM
Attachments: OpportunityIndex comparison.xls

Sorry, I forgot the attachment.

From: Dennis Hoover
Sent: Friday, September 28, 2012 4:50 PM 
To: cameron.dorsey@tdhca.state.tx.us; 'Jean Latsha'; Teresa Morales (teresa.morales@tdhca.state.tx.us) 
Cc: Gilberto De Los Santos; Benjamin Farmer; 'Claire Palmer'; Ginger McGuire; jbrown@taahp.org 
Subject: support for Public comment

Cameron, Teresa and Jean, 
The first sheet is the summary sheet.  This shows what % of Urban Tracts by Region are over the qualifying Poverty level (15% 
or 35%) for Opportunity Index.  It also shows at the bottom the same for the Rural for the whole state with Regions 11 & 
13 broken out. 

It also shows what percentage of 1st and 2nd quartiles would not qualify because of the Poverty level of the tract.

To correct the inequity between the Regions I recommend either:
                The Poverty Index be deleted for Rural and all Regions have 50% or more of its tract over the Poverty level, or 
                The Poverty levels in Regions 2, 8, 10 and 11 be increased to the following level: (so that at least 50% of the Tracts
in each Region would qualify)

% of Census  Tracts % of Census  Tracts

Region Metro Areas Current Poverty that qualify Proposed Poverty that would qualify
Level Under Current Policy Level Under Proposed Policy

13 El Paso 35% 71% 35% 71%
11 McAllen-Brownsville-Laredo 35% 47% 37% 52%

Discrepancy 24% 19%

1 Amarillo 15% 50% 15% 50%

2 Abilene-Wichita Falls 15% 44% 18% 52%

3 Dallas--Fort Worth 15% 62% 15% 62%

4 Longview-Tyler-Texarkana 15% 51% 15% 51%

5 Beaumont 15% 52% 15% 52%

6 Houston 15% 55% 15% 55%

7 Austin 15% 64% 15% 64%

8 Bryan-Temple-Waco 15% 36% 20% 51%

9 San Antonio 15% 51% 15% 51%

10 Corpus Christi-Victoria 15% 42% 17% 52%

12 Midland-Odessa-San Angelo 15% 51% 15% 51%

Discrepancy 28% 13%

Dennis Hoover
President, Hamilton Valley Management
P.O. Box 190
Burnet, Texas 78611
512-756-6809 ext 212
512-756-9885 fax
830-798-4273 cell
dennishoover@hamiltonvalley.com



From: Dennis Hoover
To: Cameron Dorsey; Jean Latsha; 
cc: Gilberto De Los Santos; Kim Youngquist; Ginger McGuire; Claire Palmer; 

Teresa Morales; 
Subject: How to make Public comment
Date: Wednesday, September 26, 2012 1:39:47 PM

Cameron or Teresa,
Do I need to boil this down, make it shorter or whatever for Public Comment? 
Also, on the Poverty Rate % on the Opportunity Index: How does the rounding 
work?  In other words if a census tract is 35.08% in Region 11, how is it judged?
Thanks,

Dennis Hoover
Hamilton Valley Management
512-756-6809 ext 212
512-756-9885 fax
830-798-4273 cell
dennishoover@hamiltonvalley.com

From: Dennis Hoover
Sent: Tuesday, September 25, 2012 5:24 PM 
To: 'Cameron Dorsey'; Jean Latsha 
Cc: Gilberto De Los Santos; Kim Youngquist; Ginger McGuire; Claire Palmer; 
Benjamin Farmer; Teresa Morales 
Subject: RE: Summary of Poverty Rate for Regions Metro Areas (2).xlsx

Cameron, Isn’t the Poverty level determined for the entire US as a whole?  If it is 
(and I think it is) then the upper quartile census tracts in high poverty Regions are 
being discriminated against because of the inclusion of the Poverty level.  It seems 
like the Poverty level should be tossed out because it in too many cases excludes 
desirable areas that would be in the top two quartiles.   Doesn’t the quartile 
determination and Educational Excellence, by themselves, accomplish the purpose 
of the Opportunity Index?

Region 11 has a very high Poverty rate as compared to rest of the US as a whole.
We’re making this point because our census tract in particular is 35.1% poverty, 
but it’s in the 2nd quartile of Edinburg, and there are census tracts in Region 11 as 
well as other Regions which are in the 1ST and 2nd Quartiles—but do not qualify 
under the poverty rate.   It’s a good area of town where the Housing Authority has 
chosen to buy land (already bought it) and build, it has Exemplary and Recognized 



schools.  If I understand the purpose of the Opportunity Index then this is where it 
is directing us to build. 

For example, if every census tract in town had above 35% poverty then you could 
build nowhere in the whole city, even in the very best part of town.  Isn’t this the 
same point being made for dropping the Poverty level from the Rural areas, and
the reason for increasing the poverty level from 15% to 35% in Regions 11 and 13? 
  Go to the attached file called “Opportunity Index Region II combined” and go 
down to 35% poverty line.  You will see there how many census tracts are in the 1st

or 2nd quartile but above the 35% Poverty level. 

Look in the sheet called “Copy of Other Regions Opportunity Index” and look at the 
census tract below the qualifying poverty levels.  You can see how many tracts in 
the top two quartiles are being excluded because of the Poverty Level.  What is 
true for Region II is also true for Region 8, somewhat for Region 9 and 10, and of 
course less true for the higher income areas.   This discriminates against the census 
tracts in the lower income Regions, even though Region 11 is at 35%.

From: Cameron Dorsey [mailto:cameron.dorsey@tdhca.state.tx.us]
Sent: Tuesday, September 25, 2012 10:22 AM 
To: Dennis Hoover; cameron.dorsey@tdhca.state.tx.us; Jean Latsha 
Cc: Gilberto De Los Santos; Kim Youngquist; Ginger McGuire; Claire Palmer; 
Benjamin Farmer; Teresa Morales 
Subject: RE: Summary of Poverty Rate for Regions Metro Areas (2).xlsx

Dennis,

This makes a case but it is unlikely to be one that will change staff’s

recommendation. Changing the poverty rate in this way all but renders that 

particular factor insignificant because the median income factor alone limits the 

number of tracts to 50% without the poverty rate used at all. That is the explicit 

purpose of the median income factor. The idea that we should change the poverty 

rate factor to allow 50% of the tracts to qualify would not be all that different from 

removing the poverty rate as a factor altogether. Also, I don’t think it’s accurate to 

say that this puts the sub-regions on a level playing field since it only accounts for 

two of the three factors. There is no way of knowing how these figures would be 

augmented by the school rating factor. Aside from this, I don’t believe that there is 

an effort from staff’s perspective to craft scoring criteria that result in the same 



number sites qualifying for points under each of the scoring criteria within each of 

the sub-regions. If this were a rationale for modifying this factor then it seems the 

same argument could be made for a majority of the other scoring criteria. For 

example, we could apply a similar logic based on rent limit differences between 

sub-regions. The purpose of the RAF is to address these kinds of issues and 

differences.

We’ll make sure we discuss it more internally but these are my initial thoughts in 

response to your question regarding whether this research makes the case.

Let me know if you have any other thoughts.

Thanks,

Cameron

..........

Cameron F. Dorsey

Director, Multifamily Finance

Texas Department of Housing and Community Affairs

Ph. 512.475.2213

From: Dennis Hoover [mailto:DennisHoover@hamiltonvalley.com]
Sent: Tuesday, September 25, 2012 9:06 AM 
To: cameron.dorsey@tdhca.state.tx.us; Jean Latsha 
Cc: Gilberto De Los Santos; Kim Youngquist; Ginger McGuire; Claire Palmer; 
Benjamin Farmer 
Subject: Summary of Poverty Rate for Regions Metro Areas (2).xlsx

Cameron and Jean,
Mr. De los Santos and I are preparing a public comment on the Poverty rate.  The 
attached chart he has prepared shows the % of census tracts that currently qualify 
for the Opportunity Index, in the particular regions, but only using the Urban 
tracts.  The point being that if we want to level the playing field so that 50% of the 
tracts in all areas would be eligible then:
Region 2 would need their poverty level raised to 18%,
Region 8 would need their poverty level raised to 20%,
Region 10 would need their poverty level raised to 17%,
Region 11 would need their poverty level raised to 37%,



The question is, do we need to research the poverty levels in the Rural tracts also, 
or does this research make the case by itself?
Thanks,

Dennis Hoover
Hamilton Valley Management
512-756-6809 ext 212
512-756-9885 fax
830-798-4273 cell
dennishoover@hamiltonvalley.com



 
 
 
 
 
 
 
 
 

Comment (15) 
Ken Smith 

Revitalize South Dallas Coalition 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
October 2, 2012 
 
 
Mr. Jesus Azanza 
TAAHP 
221 E. 9th Street, Ste 409 
Austin, TX  78701 
 
RE:  RSDC’s Public Comment to Proposed 2013 TDHCA QAP 
 
Dear Mr. Azanza: 
 
I am President of Revitalize South Dallas Coalition, a non-profit that champions economic development, 
revitalization and job creation in South Dallas, a low-income QCT. Our address is P.O. Box 153247, 
Dallas, Texas 75315. Our website is www.rsdc.us.  
 
We disagree with judge Sidney Fitzwater’s ruling that favors awarding tax credits to organizations and/or 
developers in “HOAs” (high opportunity areas) because it negates Congress’s original intent. Section 42 
of the Internal Revenue Code shows a clear congressional preference for assisting those with the lowest 
incomes; placing LIHTC projects in Qualified Census Tracts; and serving low-income tenants over 
extended periods of time to ensure success.  
 
Therefore, we support TDHCA’s Motion to Alter or Amend the Judgment or Have a New Trial that 
argues that the judge’s opinion related to Section 42 of the IRC is misinterpreted and therefore wrong.  
The judge’s order, in essence, rules that the only way low-income people can succeed is to move to more 
affluent areas – dislodging them from family and friends; diluting their voting strength; diminishing their 
political clout; and abandoning the institutions they have built. It advances the notion that, somehow, the 
majority’s “ice” is “colder”. And, it overlooks the fact that in many cases, these same people built the 
communities they live in; only to see them decline after an earlier period of “flight”.  
  
TDHCA is “between a rock and a hard place.” It is trying to abide by the Judge’s Remedial Plan, while 
upholding the spirit of the founding legislation. But, the two don’t mix! Although we support TDHCA’s 
Motion to Appeal, we do not support its 2013 QAP process that awards more “points” to projects in high 
income areas and in areas with exemplary schools.  The unintended result is having one set of rules for 
North Texas and another for the rest of the state. And, the ruling hastens the abandonment of QCTs by 
promoting “flight” outward.  This diminishes population; forces school’s to close due to low enrollment; 
and leaves QCTs increasingly to the less desirable elements. Abandonment accelerates financial red-
lining, which had already contributed to neglect, and the vicious cycle continues. These are the conditions 
LIHTCs were created to fight! 
 
We urge the following: 
 

1. If the Judge denies TDHCA’s Motion to Alter the Judgment, or to have a new trial, TDHCA 
should appeal the decision and order, 

2. TDHCA should file a motion requesting a stay of the Judge’s order until  a court of final resort 
determines the case, 

3. TDHCA should have only 1 QAP for all of Texas, and 

4. TDHCA should revise sections of its Proposed 2013 QAP, so that projects in QCTs (low-income 
neighborhoods) that are part of a comprehensive revitalization supported by the City have a 
competitive opportunity to receive an award. 
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Other options to improve the chances that revitalization developments will be competitive in the tax credit 
process include amending the 2013 QAP to include the following points: 
 

• Federal law mandates that at least 10% of the tax credit awards each year go to non-profit 
sponsors.  A non-profit set-aside is administered in the QAP.  Since non-profits are at the heart of 
community revitalization, giving a preference for revitalization developments for those 
applications competing in the non-profit set aside might ensure that revitalization efforts by non-
profits can succeed without significantly impacting the other 90% of the tax credit awards in the 
state. 

• State law requires that TDHCA award a very substantial number of points in the competitive 
process for developments supported by financing from the city, county or equivalent.  This 
scoring item could be revised so that the threshold for receiving points is at a level where the 
development would receive these points only if there was a major financing infusion from the 
local government.  That way, revitalization developments that are receiving large amounts of 
local funding would be preferred, and those developments that are not receiving similar levels of 
support would not. 

 
Thank you for considering our comments. 
 
Sincerely, 
 

 
 
Ken Smith, President 
Revitalize South Dallas Coalition 
214-770-3068 c; 214-428-4966 h 
info@rsdc.us 
 
 
 
 
 
 
 
 
 
 
 
 
 
           TAAHP 10/2/12 



 
 
 
 
 
 
 
 
 
 

Comment (16) 
Linda Brown, Casa Linda Development Corporation 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





Casa Linda Development  
Corporation 

 

2010 Kessler Parkway, Dallas, TX 75208 
Phone:  214-941-0089; Fax:  1-888-811-2360 

2013 Recommended QAP Changes 
 
11.9(2) Sponsor Characteristics. §42(m)(1)(C)(iv)  (2).  An application may qualify to receive points under 
subparagraph (A) or (B) of this paragraph. Page 11 and 12 of the Draft QAP 
 
Why Do We Need The Change?  The Draft QAP Language as written does not adequately incentivise inexperienced 
HUB’s and HUB’s but not more than 2 deals through 8609’s to effectively compete.   We propose the following 
recommended language that reflects the Board’s direction to provide HUB’s an opportunity to 1) enter the program and 
2) further encourage HUB owned projects by incentivizing a HUB to continue to build on previous limited experience.  A 
HUB with 3 deals completed through 8609’s is considered to have gained the experience necessary to effectively 
compete. 
 
Recommended Language: 
(2) Sponsor Characteristics. §42(m)(1)(C ) (iv) (2).  An application may qualify to receive points under subparagraph (A) 
or (B) of this paragraph. 
 

(A) An Application may qualify to receive up to one (1) point provided the ownership structure meets the 
requirement described in clause (i) or two (2) points provided the ownership structure meets the 
ownership structure in clause (ii). 
 

i. A HUB as certified by the Texas Comptroller of Public Accounts that is unable to qualify 
for a TDHCA Experience Certificate and has an ownership interest and receives no less 
than ten percent (10%) of the developer fee and twenty percent (20%) of the cash flow. 
 

ii. A HUB as certified by the Texas Comptroller of Public Accounts and owns 100% of the 
General Partnership interest and has received 8609’s on one (1) but not more than two 
(2) housing tax credit projects through 8609’s. 

 

(6)(C )(i) Community Revitalization Plan for Developments located in a Rural Area. 
 
Why Do We Need The Change?  In rural communities, capital projects are less frequent and more likely to be further 
away from the development site.  Therefore, we recommend the following adjustments to the language to position 
community development/revitalization efforts in rural areas on balance to the larger urban communities in Texas.   

Recommended changes to Current Draft of QAP are highlighted in red.  Page 19 in the Draft QAP. 

(i) An Application may qualify for up to six (6) points if the city, county, or state has approved expansion 
of any of the basic infrastructure or projects to the Development Site described in subclauses (I) – (IV) 
of this clause, or improvements to areas within a one mile of the Development Site, unless a different 
distance is otherwise identified.  The Applicant or Related Party cannot contribute funds for or finance 
the project or infrastructure.  The project or infrastructure must have been completed no more than 
thirty-six (36) months prior to the beginning of the Application Acceptance Period or be approved and 
projected to be completed within twenty-four (24) months from the beginning of the Application 
Acceptance Period.   



 
 
 
 
 
 
 
 
 
 

Comment (17) 
Bernadette Nutall, Dallas ISD 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 











 
 
 
 
 
 
 
 
 
 

Comment (18) 
Rafael Anchia 

State Representative District 103 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 

Comment (19) 
Benjamin Farmer 

 Rural Rental Housing Association 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 











 
 
 
 
 
 
 
 
 
 

Comment (20) 
Sarah Anderson, S. Anderson Consulting 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 











 
 
 
 
 
 
 
 
 
 

Comment (22)  
Sean Brady, Rea Ventures Group, LLC 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 









 
 
 
 
 
 
 
 
 
 
 

Comment (23) 
Walter Moreau, Foundation Communities 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 















 
 
 
 
 
 
 
 
 
 

Comment (24) 
R.L. Bobby Bowling IV, G. Granger MacDonald, T. Justin 
MacDonald, Mike Sugrue, Diana McIver, Dennis Hoover 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 

Comment (25) 
Michael Daniel 

Daniel & Beshara, P.C. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Daniel & Beshara, P.C.
3301 Elm Street
Dallas, TX 75226

214 939-9230
danbesh@danielbesharalawfirm.com

fax 214 741-3596 or 214 939-9229

October 19, 2012
email delivery

James “Beau” Eccles
Assistant Attorney General
Deputy Chief—General Litigation Division
beau.eccles@oag.state.tx.us

Beth Klusmann
Assistant Solicitor General
beth.klusmann@texasattorneygeneral.gov

OFFICE OF THE ATTORNEY GENERAL
P. O. Box 12548 (MC 059)
Austin, Texas 78711-2548

Re: ICP v. TDHCA, 3:08-CV-0546-D, 
       TDHCA proposed 2013 Qualified Allocation Plan

The proposed 2013 TDHCA QAP would violate the Judgment in ICP v. TDHCA,
Document 194, 3:08-CV-0546-D by omitting the undesirable site features required on page 3 of
the judgment and by omitting the challenge process required on page 3 of the Judgment.

Undesirable site features violation.

The Judgment states on page 3 that TDHCA must:
D. continue to include in the QAP criteria for disqualifying proposed development
sites that have undesirable features, as set forth in the Plan at 11-13, and
incorporate the more robust process for identifying and addressing other
potentially undesirable site features, as set forth in the Plan at 13-14; . . .

The Plan, at pages 13 - 14, lists eight negative site features that require notification and
preclearance:

a. A history of significant or recurring flooding; 
b. A hazardous waste site or a source of localized hazardous emissions, whether
remediated or not; 
c. Heavy industrial use; 
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d. Active railways (other than commuter trains); 
e. Landing strips or heliports; 
f. Significant presence of blighted structures; 
g. Fire hazards which will increase the fire insurance premiums for the proposed site.
h. Locally known presence of gang activity, prostitution, drug trafficking, or other
significant criminal activity that rises to the level of frequent police reports.

The proposed QAP lists only the flooding, blighted structures, fire hazards and criminal
activity factors. The proposed QAP omits the hazardous waste and emission factor, the heavy
industrial use factor, the active railways factor and the landing strips or heliports factor. If the
adopted QAP omits these factors, TDHCA will violate the Judgment. 

Non-compliance with an element applicable to the 4% tax credit program

The Judgment states on page 3 that TDHCA must: 
G. provide a mechanism to challenge public comments that cause proposed
developments to receive negative points, as set forth in the Plan at 19, 

TDHCA’s proposed Remedial Plan states on page 19 that:
9. Review of challenged public input. 
Any public comment that will be considered for negative scoring of applications, or
as opposition to 4% non-competitive allocations, may be challenged if it is contrary
to findings or determinations, including zoning determinations, of a municipality,
county, school district, or other local governmental entity. If any such comment is
challenged, the party that made the challenge will have to declare the basis for the
challenge. The party that made the comment will be given seven (7) days to provide
any support for the accuracy of its assertions. All such materials and the analysis of
the Department’s staff will be provided to a fact finder for a review and
determination. The Department’s determination will be final. 

Contrary to the Judgment and the TDHCA proposed Remedial Plan, the proposed QAP
element on this subject is set out only for the Qualified Citizen Participation input process for the
9% program. Proposed Rule § 11.9(d)(1)(D), 37 Tex. Reg. 7419, September 21, 2012. The award
of 4%  tax credits in conjunction with the private activity bonds is also subject to opposition and
negative scoring as set out in the Proposed Rule § 12.6(9). 37 Tex. Reg. 7427, September 21,
2012. There is no challenge process associated with public opposition to a 4% program
application in the proposed QAP.  If the adopted QAP omits the applicability of the challenge
mechanism to the 4% tax credit applications, TDHCA will violate the Judgment.

Sincerely,
s/Michael M. Daniel

cc: Elizabeth K. Julian
      Laura B. Beshara
      G. Tomas Rhodus
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Comment (26) 
MaryAnn Russ, Dallas Housing Authority 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 
 

Comment (27) 
Richard Knight, Frazier Revitalization, Inc. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Don Williams
To: Tim Irvine (tim.irvine@tdhca.state.tx.us); 
cc: Teresa Morales (Teresa.morales@tdhca.state.tx.us); 

Richard Knight (rknight@pegasustexas.com); Dorothy Hopkins; 
Subject: Public Comment to Proposed 2013 QAP
Date: Friday, October 19, 2012 2:31:45 PM
Attachments: image002.png

image003.png
image004.png

October 19, 2012

Mr. Tim Irvine

Executive Director

Texas Department of Housing and Community Affairs

PO Box 13941

Austin, TX  78711-3941

RE:  Public Comment to Proposed 2013 QAP



Dear Tim:

In an ideal world, there would be sufficient LIHTC to provide affordable 
housing in both high opportunity areas and in qualified census tracts.  As 
we know, however, that is not the case.  With the scarcity of supply and 
the overwhelming demand (in the North Texas Urban Region 3, for 2012 
there were over $103 million in pre-applications and only $7.6 million 
LIHTC available) TDHCA board has to decide on priorities.

In TDHCA’s Motion to Alter or Amend the Judgment or for a New Trial that 
was filed in the ICP Case, the Department argues that the judge’s opinion 
of Section 42 of the IRC is wrong.  The  brief states: “Section 42 (of IRC) 
shows a clear congressional preference for assisting those with the lowest 
incomes, serving low-income tenants for long periods of time, and placing 
projects in QCTs. . . Congress clearly intended that LIHTCs should be used 
to help low-income tenants for long periods of time and to revitalize low-
income areas.”   This observation makes good sense but with the judge’s
Order in place, you have a difficult choice either: 1) follow the judge’s
Order, even though you (and we) believe it is in error and your 2013 
Proposed QAP reflects that approach, continuing to erroneously prefer 
projects in affluent suburbs, or 2) do the right thing by seeking a stay 
order and appealing the decisions, (as we intend to do) as well as revising 
the 2013 QAP.  The latter course would allow TDHCA to change its 
Proposed 2013 QAP in ways that would bring it back in line with the intent 
of the enabling legislation of the Internal Revenue Code. 

Therefore, we urge the following:

1.       If the Judge denies TDHCA’s Motion to Alter the Judgment, 



or to have a new trial, TDHCA should appeal the decision and 
order,

2.       TDHCA should file a motion requesting a stay of the Judge’s
order until  a court of final resort determines the case,

3.       TDHCA should have only 1 QAP for all of Texas, and

4. TDHCA should revise sections of its Proposed 2013 QAP, so 
that projects in QCTs (low-income neighborhoods) that are part 
of a comprehensive revitalization supported by the City have a 
competitive opportunity to receive an award.

If you proceed with the Proposed 2013 QAP, given the restrictions 
imposed by the Texas rule making process, we make the following 
recommendations, while they do not go far enough, they more comport 
with section 42 of the Internal Revenue Code, to help those involved in 
community revitalization:

The Proposed 2013 QAP introduces 3 new scoring items: Educational 
Excellence, Opportunity Index, and Community Revitalization Plan. 

· “Educational Excellence,” allows projects to receive up to three 
points if located within the attendance zone of a public school with an 
academic rating of Recognized or Exemplary by the Texas Education 
Agency.  This appears to give an incentive to developments to be sited 
where low-income residents may move to take advantage of high quality 
schools – i.e., affluent suburbs.  However, simply placing low-income 
families in predominately white and high-income areas does not 
necessarily translate into greater opportunity nor is leaving their home 
neighborhoods, friends, schools, churches, stores, etc. appealing to many 
of our low-income residents.  Those who wanted to leave have already 
done so.  A more successful strategy (and one not only permitted but 



mandated by the LIHTC enabling legislation in the Internal Revenue Code) 
would be to encourage the development of quality affordable housing in 
historically neglected, but now recovering low-income neighborhoods.
This is what we are trying to do in Dallas.  Hence, this 
Educational
Excellence scoring 
item should be 
deleted
altogether or 
amended to 
reflect year over 
year school 
progress for 
comparable socio-
economic
neighborhoods to 
be certified by 
the school 
superintendent.   This 
approach is supported by Superintendent of DISD, Mike Miles, and 
educational leaders ranging from Mike Moses to Linus Wright to Tom Luce 
and many others across Texas, who have submitted letters to TDHCA.

· “Opportunity Index,” allows a project located within a census tract 
that has a poverty rate below 15% (i.e., affluent) to qualify to receive up 
to 7 points if the schools are Recognized or Exemplary.

But compared to:

· “Community Revitalization Plan,” allows projects to qualify to 
receive up to only 6 points if located in an area covered by a community 
revitalization plan that meets numerous and sometimes quite challenging 
criteria. The Remedial 
Plan mandated by 



the Court allows 
7 points.
Moreover, since 
QCT revitalization 
is at the heart 
and soul of the 
enabling
legislation, the 
Community
Revitalization
Plan scoring item 
is inadequate, 
and we propose 
that the project 
may qualify to 
receive up to 10 
points.

Other options to improve the chances that revitalization developments will 
be competitive in the tax credit process include amending the 2013 QAP to 
include the following points:

·         Federal law mandates that at least 10% of the tax credit awards 
each year go to non-profit sponsors.  A non-profit set-aside is 
administered in the QAP.  Since non-profits are at the heart of community 
revitalization, giving a preference for revitalization developments for those 
applications competing in the non-profit set aside might ensure that 
revitalization efforts by non-profits can succeed without significantly 
impacting the other 90% of the tax credit awards in the state.

·         In the Sponsor Characteristics scoring section, delete the points for 
the Developer owner, but add additional points for applicants that are 
substantially owned by a non-profit. 

·         State law requires that TDHCA award a very substantial number of 
points in the competitive process for developments supported by financing 



from the city, county or equivalent.  This scoring item could be revised so 
that the threshold for receiving points is at a level where the development 
would receive these points only if there was a major financing infusion 
from the local government.  That way, revitalization developments that 
are receiving large amounts of local funding would be preferred, and those 
developments that are not receiving similar levels of support would not.

In the Commitment of Development Funding scoring section, widen the 
range of points for the level of commitment and increase the level, i.e. 
$20,000 per unit could receive 15 points,  $15,000 could receive 12 points, 
$10,000 could receive 10 points, $5,000 could receive 8 points. 

Successful inner-city revitalizations across America have always begun 
with such federal subsidies until conventional financing and other market 
forces are available.  The clear intent of the Reagan-era bi-partisan law is 
to encourage the use of LIHTCs to rebuild distressed communities.  It was 
not the intent of Congress, nor is it sound public policy, to deny new, fit 
and affordable housing as part of comprehensive revitalization and 
renewal initiatives in our cities’ blighted inner city neighborhoods, nor to 
force inner-city residents to move from their neighborhoods, families, 
friends, churches and jobs to affluent suburbs. 

Citizens in our blighted inner cities deserve the opportunity to have their 
neighborhoods revitalized and thriving, and since there is no conventional 
financing available, LIHTCs are the only hope to provide new affordable 
housing.  The LIHTC process has been allowed to be manipulated by for 
profit developers; they are driving the system rather than the legislation 
that was put in place to offer assistance to revitalization efforts.

Thank you, and feel free to call me to discuss this further. 



Sincerely yours, 

Richard Knight                                  J. McDonald Williams 
                                   Dorothy Hopkins 
Chairman of the Board                  Founder and Board 
Member                      President and CEO 
Frazier Revitalization, Inc.           Frazier Revitalization, 
Inc.                           Frazier Revitalization, Inc.
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From: Rudy Ramirez
To: teresa.morales@tdhca.state.tx.us;
cc: rchristian@edinburgha.org; erodriguez@edinburgha.org;
Subject:  Rule Comments on TDHCA Housing Tax Credit Program Qualified Allocation Plan 
Date: Monday, October 22, 2012 1:15:15 PM

October 22, 2012

ATTN: Ms. Teresa Morales

Texas Department of Housing and Community Affairs

VIA Fax No. 512-475-0764

   Re:  Rule Comments on TDHCA Housing Tax Credit Program Qualified 
Allocation Plan 

Dear Ms. Morales:

The following are my comments for consideration by TDHCA to the Housing Tax 
Credit Program QAP published in the September 21, 2012, Texas Register:

Section 11.4(b) Maximum Request Limit (Competitive HTC Only):  TDHCA 
should not allow an applicant to request more than the credit amount available in a 
sub-region.  This QAP provision to allow an applicant to request up to 150% of the 
credit amount available in a sub-region is not consistent with the provisions of Texas 
Government Code Chapter 2306 which requires TDHCA to use a formula to make 
regional allocations and has no provisions that allow TDHCA to allow an applicant to 
request more than the credit amount available in a sub-region.  Additionally, the 
QAP prohibits awards to an applicant if there are not sufficient funds within the sub-
region to fully award the application that then places the application in the rural or 
statewide collapse.



Section 11.5(3)(D) At-Risk Set-Aside: There are at-risk developments that have 
existing rental assistance with rents lower than the tax credits rents and may not be 
financially feasible unless they are allowed to eliminate a portion of that benefit.  For 
example, the existing rental assistance may be within the tax credits rents for units 
at 30% AMGI and the development should be required to retain the rental 
assistance for those units but be allowed to eliminate the existing rental assistance 
on the other units who will retain their affordability within the HTC income and rent 
restrictions.  This provisions should provide " . . . unless regulatory or financial 
barriers necessitate elimination of a portion of that benefit for the Development."

Section 11.9(b)(2) Sponsor Characteristics:  Housing Authorities have 
extensive experience in providing affordable housing as developers, owners, and 
managers of Public Housing and Contract Administrators of HUD rental assistance 
contracts under Section 8 of the National Housing Act (Voucher Program).  Many 
Texas Housing Authorities have as much as 75 years administering the Public 
Housing Program and 45 years administering the Section 8 Program.  TDHCA needs 
to recognize this experience by awarding participation by Housing Authorities the 
maximum points under Sponsor Characteristics.

     Section 11.9(b)(2)(A) Sponsor Characteristics:  Should include provisions 
awarding 1

     point for a Housing Authority that has at least 51 percent ownership interest in 
the General

     Partner, materially participates in the Development and operation of the 
Development

     throughout the compliance period, and will receive at least 80 percent of the 
cash flow from

     operations and at least 25 percent of the developer fee.



Section 11.9(b)(2)(B) Sponsor Characteristics: Should include provisions 
awarding 3

     points for a Housing Authority that that is rated by HUD as a High Performer or 2 
points if

     rated by HUD as a Standard Performer and has at least 51 percent ownership 
interest in the

     General Partner, materially participates in the Development and operation of the 

     Development throughout the compliance period, and will receive at least 80 
percent of the 

     cash flow from operations and at least 25 percent of the developer fee. 

Section 11.9(d)(3) Commitment of Development Funding by Unit Of 
General Local Government:  TDHCA proposes to restrict the awards points for 
funding from only a City or County.  In prior years these points were allowed for 
funding by a "Unit of General Local Government" such as a Housing Authority.
There is no basis for TDHCA to now exclude consideration for funding by any Unit of 
Local Government limit the award of points to only funding by a City or County. 

 Additionally, TDHCA proposes to penalize participation by a government 
instrumentality such as a Public Facility Corporation PFC) created under Chapter 303 
of the Texas Local Government Code that was adopted by the Texas Legislature so 
that local governments such a City, County, Housing Authority or other Units of 
Local Government can carry out activities with their instrumentalities such as a PFC.
There are many HTC developments in Texas sponsored by Units of Local 
Government using their instrumentality PFCs/  TDHCA needs to remove from the 
QAP all proposed restrictions on instrumentalities.

Section 11.9(e)(4)(A)(i) Leveraging of Private, State, and Federal 
Resources:  Needs to include leveraging of funding from the Public Housing 
Program Capital Fund, Project Based Vouchers, and Section 8 Vouchers to assist 
families with their relocation.



Rodolfo "Rudy" Ramirez, Executive Director

Edinburg Housing Authority

910 South Sugar Road

Edinburg, TX 78539

Phone: (956) 383-3839

Fax: (956) 380-6308

rudy@edinburgha.org

www.edinburgha.org

Never look down on anybody unless you're helping them up.

    ~ The Reverend Jesse Jackson
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 P R O C E E D I N G S 

MS. YEVICH:  Good morning, and welcome to the 2012 State 

of Texas Consolidated Public Hearing here in Austin on Wednesday, October 

10. 

These hearings are an opportunity to comment on a portion of 

the Texas Department of Housing and Community Affairs, the Texas 

Department of Agriculture, and the Texas Department of State Health Services 

annual policy, rule, and planning documents as well as other documents at 

TDHCA, Texas Department of Housing and Community Affairs. 

All the documents are available on TDHCA's website.   

If you have not already done so, please fill out a sign-in sheet, 

and if you plan to speak, we ask that you fill out a witness affirmation form 

and, also, if you plan to speak, I would ask that you sit at one of these tables 

here because the microphones are located there for the court reporter.   

And, also, as reminder, this is a hearing.  We are here to 

accept public comment but we will not be able to respond to questions about 

the rules or documents at this time. 

So the comment period for the 2013 State of Texas 

Consolidated One-Year Action Plan, and all the other documents here today, 

is September 21 to October 22.  Any comment received at this public hearing 

will be considered official public comment for these documents here today. 

So the first thing up is the One-Year Action Plan Draft and 

TDHCA coordinates this with the Texas Department of Agriculture and the 
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Department of State Health Services.  It covers four different program areas, 

which are Housing Opportunities for Persons with AIDS, known as HOPWA, 

coordinated by the Department of State Health Services; the Community 

Development Block Grant, known as CDBG, coordinated by TDA, Department 

of Agriculture; and here in TDHCA we have the Emergency Solutions Grant 

program -- that was formerly known as Emergency Shelters Grant program; 

and we also have the Home Investment Partnership, known as HOME. 

The plan includes a one-year action plan and additional 

information on meeting underserved needs, fostering and maintaining 

affordable housing, lead-based paint hazard mitigation, reducing poverty-level 

households, developing institutional structure, and coordination of housing and 

services. 

The Community Development Block Grant program.  The 

primary objective of CDBG is to develop viable communities providing decent 

housing, suitable living environments, and expanding economic opportunities, 

principally for persons of low to moderate income.   

Under the Texas CDBG program, assistance is available to 

nonentitlement general-purpose units of local government, including cities and 

counties that are not participating, or designated as eligible to participate, in 

the entitlement portion of this federal program.   

Is there anyone here to comment on this CDBG program? 

(No response.) 

MS. YEVICH:  Hearing none, we will move over to the HOME 

program.  The Home Investments Partnerships program, referred to as 
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HOME, awards funding to various entities for the purpose of providing safe, 

decent affordable housing across the state of Texas. 

To provide this kind of support to communities, HUD awards an 

annual allocation of approximately $24 million to TDHCA.  Under the HOME 

program, TDHCA awards funds to applicants for the administration of the 

following activities:  the Home Ownership Assistance Program, which provides 

down-payment and closing-cost assistance for eligible households; the Home 

Owner Rehabilitation Program which provides funds to eligible homeowners 

for rehabilitation or reconstruction of single-family homes; Tenant-Based 

Rental Assistance, TBRA, which provides rental subsidies which may include 

security deposits to eligible tenants for a period of up to 24 months; and the 

Rental Housing Development Programs which provides funds to build, 

acquire, and/or rehabilitate affordable multifamily housing. 

Is there anyone here to comment on the HOME action 

program? 

(No response.) 

MS. YEVICH:  Hearing none, we will move to the Emergency 

Solutions Grant, as I mentioned, formerly known as the Emergency Shelter 

Grants Program.  It's a competitive grant fund that awards funds to private 

nonprofit organization, cities and counties in the state of Texas to provide the 

services necessary to help persons that are at risk of homelessness or 

homeless quickly regain stability in permanent housing. 

Is there anyone here to comment on the ESG one-year action 

plan? 



 
 

 
 ON THE RECORD REPORTING 
 (512) 450-0342 

6

(No response.) 

MS. YEVICH:  Hearing none, we will move over to the Housing 

Opportunities for Persons with AIDS Program, known as HOPWA.  The Texas 

Department of State Health Services, DSHS, addresses the housing needs of 

people with HIV and AIDS through the HOPWA program, which provides the 

following:  emergency housing assistance in the form of short-term rent, 

mortgage, and utility payments; tenant-based rental assistance, which enables 

low-income individuals to pay rent and utilities until there is no longer a need; 

supportive services, which provides case management, basic telephone 

assistance, and smoke detectors; and permanent housing placement, which 

allows assistance for reasonable security deposits, related application fees, 

and credit checks. 

If you have questions regarding HOPWA, DSHS can be 

reached at area code 512-533-3000. 

Is there anyone here to comment on the HOPWA action plan? 

(No response.) 

MS. YEVICH:  Hearing none, we will move over to the Housing 

Tax Credit Qualified Allocation Plan.  This document establishes the 2013 

Rules for the Housing Tax Credit Program.  The Housing Tax Credit Program 

uses federal tax credits to finance the development of high-quality rental 

housing for income-eligible households and is available statewide. 

The draft QAP includes policy recommendations and 

administrative changes to improve the Housing Tax Credit Program and 

maintains compliance with all statutory and code requirements. 
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And I believe we have several speakers lined up for the QAP.  I 

believe Mr. Ryan Hettig is first. 

MR. HETTIG:  Hello, I'm Ryan Hettig with Hettig/Kahn Holding, 

Inc.  I wanted to speak regarding the 2012-2013 Qualified Allocation Plan, 

specifically Section 11.4(c)(1) and (2) regarding the 30 percent boost.  We 

would request that the language revert back to what it was last year, allowing 

for developments that receive local jurisdictional funds, CDBG funds or HOME 

funds, up to at least $2000 per unit to receive the boost.  Otherwise, you could 

have developments in revitalization areas that are not in QCTs that would we 

need that boost that would not be able to get it. 

MS. YEVICH:  Thank you.   

Next, I believe we have Nancy Shepard.  Are you here to 

comment on the QAP? 

MS. SHEPARD:  Yes. 

MS. YEVICH:  Okay.   

MS. SHEPARD:  Actually I have something to read in the 

record. 

MS. YEVICH:  Certainly. 

MS. SHEPARD:  I'll try to summarize and then I'll just give it to 

her if that's okay. 

MS. YEVICH:  That's perfect. 

MS. SHEPARD:  And then I can email.   

But my name's Nancy Shepard.  I'm with the San Antonio 

Housing Authority and, basically, ourselves, along with El Paso, Houston and 

tmorale2
Callout
Comment (31)

tmorale2
Callout
Comment (30).  Additional letter located immediately following the end of this transcript.
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Fort Worth have all been having calls so this is on behalf -- read into the 

record on all those housing authorities. 

The few comments they wanted was, first, on the preapplication 

requirement regarding notification of recipients in ETJs, it is their 

recommendation that this should not be added as a requirement.  Basically, 

ETJs have no jurisdiction over the proposed developments in the areas and 

there are wide variances among how ETJs are managed across the state.  So 

we feel tax credit development should only be required to fulfill the 

requirements in the respective ETJs if they apply. 

The second is competitive housing tax credit criteria regarding 

development funding by unit of general local governments that would exclude 

housing authority allocations.  An application can receive up to 13 points for a 

commitment of development funding from a city or county in which the 

development is proposed to be located.  Housing authorities are established 

by resolution of the elected officials in their communities.   

While the boards are appointed by the mayor, they also serve 

at the pleasure of the mayor and are, in fact, instrumentalities with quasi-

governmental roles.  So because of that, replacement housing factor funds, 

public housing operating subsidy, and sectioning vouchers should qualify as 

potential sources of funding. 

Next point -- on the community revitalization plan, applications 

would qualify for six points if development site is located in an area covered by 

a community revitalization plan that meets certain criteria, including the plan 

being adopted by municipality or county in which it is proposed. 
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We would recommend, in lieu of that language, that you look at 

using multiple overlapping planning efforts that are already in cities.  For 

example, in San Antonio we have a transit orient development plan, an 

Eastside revitalization plan, a San Antonio 2020 that's the mayor's initiative.   

The list goes on, but basically, we're asking that you look at 

that that already exists in cities to be recognized as a community revitalization 

effort -- projects that are within a broader federal program initiative, such as 

Choice Neighborhoods, Hope VI, or sustainable community efforts; also 

removing points earned for size of a budget, small initiatives can transform 

areas if they're planned carefully and also leveraged. 

And also we would suggest that you replace your points earned 

for scope of the plan, and we listed some that could be an impact instead of 

just budget, maybe using environmental remediation, transportation, 

education, safety, workforce, development, housing, and health.  And then we 

gave points to -- if you had a certain amount of those elements you'd get three 

points; some you'd get two points. 

So that's what we would suggest be replaced as opposed to the 

just budget.  We are preparing proposed language which we'll submit at a later 

date. 

The next issue is on the cost of development per square foot.  

Currently, it says you would qualify up to ten points for this item based on 

building cost per square footage relative to the mean cost per square foot for a 

similar development size. 

Our recommendation is that cost should be reflective of local 
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conditions, and while the previous average cost per square foot was 

disconcerting to staff in underwriting, it is the only way for several factors to be 

taken into consideration for applications, and we recommend that it remain as 

it was previously. 

Next is on the undesirable sight features.  Developments within 

a proximity to certain undesirable features are considered uneligible -- the 

feature, such as the junkyards and railroads.  We would recommend that the 

railroad feature be eliminated from this list of ineligible activities, that it should 

not be considered a negative.   

As in previous developments there are many ways in which to 

attenuate noise levels.  Undesirable sight features that have been mitigated 

through US Department of Housing and Urban Development, HUD, should be 

exempt. 

On the undesirable features, 300 feet to a thousand feet as 

required to disclose in preapplication, the issue here is the section is vague.  

We have concern that it will increase challenges for development in those 

areas that can result in an improvement in a community.  We recommend you 

initiate a waiver process and once Board approves, it should not be 

challengeable.   

On tie breakers, this factors in -- right now where the factors 

would define that applications ranking higher in the opportunity index number 

would be first and those located the greatest distance from the nearest 

housing would be second.   

What we would recommend in its place is the ranking based on 



 
 

 
 ON THE RECORD REPORTING 
 (512) 450-0342 

11

the higher opportunity index number should be removed.  If it's not removed, 

then we would recommend that you apply that only to Region 3 and use the 

distance from the nearest housing tax credit assistant development for all 

others.   

And we'd also like them to look at the potential of tax credits 

that are undertaking in phases and maybe look at tie breakers that should 

apply to the completion of a development phase. 

And, lastly, on the Dallas lawsuit, the issue here is to boost 

initiatives for affordable housing development located in areas with good 

schools and low poverty rates.  This reform will allow TDHCA to challenge 

opposition at lost cost housing from neighborhood groups.  

We recommend ruling and reform should only be applied to the 

Dallas area and region and not be implemented statewide and that you could 

use previously approved 2011-2012 QAP for all remaining regions throughout 

the state. 

Thank you. 

MS. YEVICH:  Thank you, Ms. Shepard. 

The next person who's signed up to speak is Walter Moreau.  Is 

Walter ready? 

MR. MOREAU:  I'm Walter Moreau, the director of Foundation 

Communities.  I have a wide-ranging number of comments.  The supportive 

housing definition, we're in favor of not changing that.  I know there is interest 

from some folks to do a special-needs housing, or a service-enriched housing 

definition.   

tmorale2
Callout
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We want to make sure that the definition doesn't functionally 

change and therefore create a loophole for regular projects that somehow 

could claim the benefits of the supportive housing definition. 

On the community revitalization plan, I guess we disagree with 

the PHA.  We think that if you're going to give six points to that plan, that 

needs to be a really substantive plan.  The minute you start to weaken that, it 

becomes something that everybody's going to try to go for, try to work their 

city council to pass a plan to get -- it could become essential that you have to 

play that game and create a plan for your area to get your project funded. 

One idea that comes to mind for the public housing authorities, 

but I don't know if this works statutorily, is can they compete in the at-risk set-

aside if they're revitalizing an older property that really is a risk.  I just don't 

know definitionally if that is something you can do because of statutory 

definition of at risk. 

We're very grateful for the outcome yesterday and 

recommendation from staff and board to just not have the experience be a 

part of sponsor characteristics for points this year, given the problems with 

that; however, we're really still challenged by the HUB point. 

We're a nonprofit charity.  Essentially what I have to do is pay a 

HUB to partner with us with goes against all the fund-raising that we do.  So 

we want to stay 100 percent of the general partner so that we can be property 

tax exempt, or 50 percent exempt, which is really important for supportive 

housing.  So I can't let the HUB be part of the general partner. 

We've developed 17 properties.  We've never partnered; we've 
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always been our sole developer.  So giving a HUB 10, or 40, or 80, or 100 

percent of the developer fee doesn't make sense.  We often have to defer a lot 

of our fee to be paid out over time, or even at the end of 15 years we pay it to 

ourselves, but if there's a HUB that's a for-profit, then there's a tax hit.  It's very 

complicated. 

And then, finally, on the cash flow, we don't typically have a lot 

of cash flow and any cash flow we've got, if we keep our debt low, we funnel 

right back into learning centers, case management, substance abuse 

counseling programs; but now to get the HUB point, I've got to divert cash flow 

to pay a for profit.  So you're making us as a nonprofit charity pay a for-profit 

HUB. 

Our recommendation would be that under sponsor 

characteristics you get a point if you're a partner with a HUB and it adds up to 

100 percent, or a nonprofit that adds up to 100 percent, or you're 100 percent 

nonprofit.  New Hope Housing, Covenant Communities, Brownsville CDC, 

Third Ward, Avenue CDC.  We are true nonprofit charitable organizations.   

We don't want to be forced into the box where we've got to give 

up developer fees, cash flow, or even ownership of the deal just to be able to 

compete and have a HUB.  We do contract with HUBs substantially and 

maybe that's another alternative to gain that same point, that if the Board's 

goal is to create incentives to work with HUBs, we can do that, and we do do 

that in meaningful ways. 

I think the final comment -- and it may be not a QAP comment; 

it may be in the threshold rules where for points in the QAP for amenities.  We 
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really believe in green building; we think that's an essential part of the 

affordable housing definition.  Water conservation's extremely important 

across the state.   

Our recommendation is that at least two of the threshold points 

come from the menu of green items that's already there.   

That's it. 

MS. YEVICH:  Thank you, Mr. Moreau. 

The next I have is Michelle Hartman. 

MR. HARTMAN:  Michael Hartman. 

MS. YEVICH:  I'm so sorry. 

Michael Hartman, are you here to speak on the QAP? 

MR. HARTMAN:  Yes. 

MS. YEVICH:  Okay.   

MR. HARTMAN:  Michael Hartman, Tejas Housing Group.  My 

first comment probably is no longer applicable after yesterday but just in case 

that the Board and staff does not decide to take out the two points for the 

Texas experience, there is a conflict between that and the nonprofit set-aside 

in the fact that to qualify for the nonprofit set-aside, the nonprofit has to have 

greater than 50 percent in the GP, and to get the two points for sponsor 

characteristics, the qualifying general partner has to have at least 50 percent, 

which means that somebody who's competing in the nonprofit set-aside would 

not be able to get those two points.   

I don't believe that was the intent when the rule was written, 

and hopefully after yesterday that's no longer applicable.  But in case it still is, 

tmorale2
Callout
Comment (32)



 
 

 
 ON THE RECORD REPORTING 
 (512) 450-0342 

15

I think that's something that needs to be rectified so that the nonprofits can 

compete effectively. 

The second thing that I was asking about was part of the 

preapplication threshold criteria is that we have to put in an community 

revitalization plan that we anticipating using for points -- the way it is written for 

points under community revitalization for rural, you don't really have a plan so 

if there could just be some clarification.   

Are you asking us to put in all the documents that would be 

used to qualify for the points at preapp, or are we putting them in at application 

and it's only the plan that you want to see because in rural you're not going to 

have a plan per se when you submit for the points under community 

revitalization. 

The next thing that I wanted to comment about is I do 

understand under point reductions under item number 1 that we have 

excluded certain items from the -- there is a thing that says that if you ask for 

points and you don't get them that not only do you lose the points but you get 

penalized a point. 

And because we've changed the scoring criteria so much, 

instead of just limiting certain items to be excluded from that, I think we should 

remove the whole thing and see how this works the first year, because it is a 

very substantive change from what was done in prior years, and see how it 

ends up in the end. 

My final comment is not really on the QAP.  It's more on the 

threshold and it echoes what somebody said before.  Under undesirable area 
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features, we talk about undesirable features.  I think we need some better 

clarification on them because -- for instance, a history of significant or 

recurring flooding.  Okay.  What's significant; what is recurring?  I mean, that's 

open to a lot of subjectivity. 

Fire hazards that could impact the fire insurance premiums for 

the proposed development.  I don't know.  I don't know what fire hazards 

exactly we mean there. 

And then under (d), locally known presence of gang activity, 

prostitution, or other significant criminal activity that rises to the level of 

frequent police reports.  I mean, in some cities, frequent police reports might 

be if you have one a month.  In other cities, it might be less than one an hour 

might be considered frequent.   

Again, it's very subjective.  I think it's going to lead to a lot of 

challenges.  And I don't know if we can tighten it up or do we not have this in 

there because it's so subjective, so I'll leave that for another day. 

Thank you. 

MS. YEVICH:  Thank you, Mr. Hartman. 

The next speaker I have is Tim Lang. 

MR. LANG:  Good morning.  My name is Tim Lang.  I'm with 

the Tejas Housing Group and I want to speak on the economically distressed 

areas portion of the QAP.   

I think that some clarification is going to be necessary.  Looking 

at the Texas Water Development Board's web site and their economically 

distressed areas program, I found two distinct and different definitions for what 
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an economically distressed area is.   

One was based on the median income for an area; another one 

had to do with the availability and the financial ability for an area to provide 

water and sewer service.  So I think that some clarification -- if both of those 

definitions will be acceptable or if one or the other.  There should be some 

additional clarification there.   

Also, there were two different areas regarding qualification 

outside of the definition and there are some areas that are available to receive 

assistance through this program and then there are areas that have actually 

received assistance through this program.  And, again, I think that we need to 

determine if it's going to be one, the other, or both that will be acceptable. 

And finally, we should also, I think, implement the time period, 

how far back we're going to go to accept.  Is it within five years, two years, one 

year, current -- whatever time frame the Department decides.  I think that we 

need a little bit of guidance as far as the time frame that's going to be 

acceptable to qualify for those points. 

That's all I have.  Thank you. 

MS. YEVICH:  Thank you, Mr. Lang. 

I have no more witness affirmation forms but I know that there's 

other people that want to speak. 

If you could identify yourself and who you're with.  Thank you. 

MS. SHERRILL:  Good morning.  My name is Deborah Sherrill. 

 I am with the Corpus Christi Housing Authority.  I actually have a few 

comments so bear with me. 
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The most important comment -- or actually, there's two of them 

that I think are pretty important.  The Commitment of Development Funding by 

Unit of General Local Government -- that whole section, I believe, is unfair to 

housing authorities, and the reason why I state this is because in order for a 

housing authority to self-develop, they have to create their own entity.  They 

have to create their partnership or their general partner; therefore, they 

become a related party.   

So how can a housing authority self-develop if the related part 

is not accepted?  So that's my first comment.  That same section also states 

that the funding source also can be a combination of things, and one of the 

items is vouchers.  Well, the vouchers come from the local housing authority 

but yet they can't be the related party to the applicant.  Okay? 

Second comment was a comment that was already made:  Can 

public housing authorities compete in the at-risk set-aside?  That's another 

comment that we'd like to see if possibly someday that can happen. 

And then the third comment that I have is regarding experience 

certificate.  I know back in 2004 when we first started this, the housing 

authority's experience certificate was issued to the housing authority and not 

an individual.  And I'd like to see if we could go back to doing that because the 

housing authorities' CEOs come and go, and if they're the ones who are 

carrying the experience certificate, people like myself, who's not a CEO, who 

does everything in the tax credit world, cannot get an experience certificate 

because I'm not the CEO.   

So that's another issue that I've been kind of questioning for the 
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last couple of years.  So those are really my comments at this time and I thank 

you for your time. 

MS. YEVICH:  Do we have anyone else here?  

(Pause.)   

MS. YEVICH:  Okay.  She'll bring the microphone. 

MS. STEPHENS:  Good morning.  I'm Lisa Stephens and I 

wanted to speak on the sponsor characteristics, particularly the 100 percent 

participation by a HUB, and I'd like to suggest that that participation level first 

be looked at at 75 percent instead of 100 percent.  100 percent is a very steep 

threshold and a bar to hit. 

Alternatively, I'd like to suggest that perhaps that HUB 

participation be allowed to be achieved with multiple HUB entities instead of 

limiting it to one HUB entity.  The intent behind having the HUB is to provide 

experience and capacity-building for HUB entities.  So to limit it to one HUB 

entity with 100 percent is not as meaningful and does not provide as much 

capacity-building as utilizing multiple HUBs within your development. 

And I understand that you don't want 15 HUBs, but perhaps 

limit it to three or four HUBs that could participate in the development and 

therefore qualify under the 100 percent participation.  Thank you. 

MS. YEVICH:  Thank you, Ms. Stephens.   

Are you representing an organization or are you here for 

yourself? 

MS. STEPHENS:  I'm with Sagebrook Development. 

MS. YEVICH:  Okay.  Thank you. 
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Do we have anyone else here to speak on the Qualified 

Allocation Plan? 

(No response.) 

MS. YEVICH:  Okay.  Hearing none, we'll move to the 

Multifamily Housing Revenue Bond Program Rules.  This document 

establishes the 2013 rules for the Multifamily Housing Revenue Bond 

Program.  This program issues tax-exempt and taxable bonds to fund loans to 

nonprofit and for-profit developers. 

Is there anyone here to speak on the Multifamily Housing 

Revenue Bond Rules? 

(No response.)   

MS. YEVICH:  Hearing none, we'll move over to the Uniform 

Multifamily Rules.  TDHCA's governing board approved organizational 

changes on April 12 of this year, of which a key component was the 

consolidation of the multifamily program activities in the Multifamily Finance 

Division to establish consistency and efficiency among all the multifamily 

programs.  This rule establishes the general requirements associated in 

making an award of multifamily development funding. 

The rule provides general information regarding the 

Department's multifamily funding and includes an expanded section on 

definitions, which now includes those definitions that were previously in the 

following rules:  Qualified Allocation Plan, Home Multifamily Program Rule, 

Real Estate Analysis Rule, and Compliance Administration Qualified Contract. 

Is there anyone here to speak on the Uniform Multifamily 
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Rules? 

(Pause.)   

MS. YEVICH:  Thank you.  Mr. Moreau? 

MR. MOREAU:  Walter Moreau with Foundation Communities.  

Correct me if I'm wrong -- I think these rules contain the right of first refusal 

language changes? 

MS. YEVICH:  I am getting an affirmative from the person who 

works in Multifamily, yes. 

MR. MOREAU:  Okay.  I've talked with staff some already 

about a couple of issues.  One, there needs to be some language added that 

makes it absolutely clear that the LURA takes precedence over anything that 

might be contradictory in the rules.   

Every year the LURA language and the way the ROFR, the 

right of first refusal, was written was slightly different.  Some reference the 

minimum sales price; some are for 90 days; some are for two years; some 

reference the fair market value, and there may be situations you can't 

contemplate in the rules where you really have to go back to the plain reading 

in black and white of the LURA.  I think Tom and Kerry both agree that was 

something that they would take a look at. 

The rules also say that if an owner picks a nonprofit to sell at 

whatever the price is and then the nonprofit subsequently can't close, then 

they're released from their right of first refusal to the nonprofit, and I think 

that's a huge loophole.  So a project owner could pick a friendly nonprofit that 

has no chance of closing and then they get released from that. 
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One thought is that there be -- that 90-day period allows 

backup offers so that if there is another nonprofit or two at the same price and 

terms that can close, an owner can't gain the right of first refusal. 

There's not provision -- in some of the ROFRs the property has 

to be sold equal to the minimum purchase price but we're looking at a situation 

now where than minimum sales price may actually be more than the property's 

worth and so there's no provision in the rules.  

I think at that point if there are no offers in 90 days from any 

nonprofit at that price, you've met the requirement of the ROFR and they could 

sell for probably less but it wasn't clear that there was a mechanism for that to 

happen. 

Finally, most of the ROFRs are written so that if there are 

multiple nonprofit offers TDHCA has the right to determine what basis they will 

use to choose which nonprofit gets to buy the property.  The rules are written 

now to basically punt that decision and give it to the project owner and let the 

project owner, in a non-public way, using whatever basis they want.   

I think that's problematic.  I think that any decision on a 

nonprofit should be something that the TDHCA Board is done in public.  It has 

to be done through the transfer process.   

I want to give some more thought and propose some language 

to a fair way that a nonprofit that has a track record, that does services, that 

has a good history -- TDHCA may not want to just defer that entire right to the 

project owner.  That's all.   

And I'll try to -- I'm working on formulating alternative language 
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that could be put into the rules. 

MS. YEVICH:  Certainly.  Thank you, Walter. 

Is there anyone else here to speak on the Uniform Multifamily 

Rules?  And I recognize some of you mentioned that earlier in your QAP and 

that will be incorporated under realized when these are addressed. 

Anyone else here for Uniform Multifamily Rules? 

(No response.) 

MS. YEVICH:  The next item is the Real Estate Analysis Rules 

which this year is actually under the Uniform Multifamily Rules.   

So is there anyone here specifically to speak on the Real 

Estate Analysis Rules? 

MS. YEVICH:  Hearing none, is there anyone else who would 

like to comment at this hearing? 

(No response.) 

MS. YEVICH:  I wanted to remind everybody that all of the 

documents today are out for public comment until October 26.  There's a 

handout up here with information on where you can email additional 

comments to the direct email address that pertains to whichever plan or 

document you're referring to. 

And my name is Elizabeth Yevich.  I'm director of the Housing 

Resource Center and I want to thank everybody for attending.  And with that, 

this meeting is concluded.  Thank you. 

(Whereupon, at 11:00 a.m., the hearing was concluded.) 
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2012 – 2013 QAP Comments 

October 9, 2012 

The following comments to the QAP represent the agreements made 
among four large housing authorities: SAHA, El Paso, Houston and Fort 
Worth.  These comments are being read into the record on their behalf.   

The current draft of the QAP includes several significant changes from the previous plan.  
Those of particular concern to the Public Housing Authorities are as follows: 

• Pre‐Application Requirements; Notification Recipients. 

As proposed, there is a    notification of a Development requirement for projects 
located in an Extra Territorial Jurisdiction (ETJ) of a city to be sent to city officials 
(with districts adjacent to the Development). 

We believe this should not be added as a requirement as the ETJ has no 
jurisdiction over the proposed development area and there is wide variance 
among how the ETJ’s are managed across the state.  Tax Credit developments 
should only be required to fulfill the requirements in their respective ETJ’s, if 
they apply.  To require it as part of the tax credit process creates an unneeded 
burden and requirement on these developments. 

Competitive HTC Selection Criteria and Commitment of Development Funding 
by Unit of General Local Government would exclude Housing Authority 
Allocations.  An application may receive up to thirteen points for a commitment 
of Development funding from the city or county in which the Development is 
proposed to be located.  Housing Authorities are established by resolution of 
the elected officials in each of their communities.  While the boards are 
appointed by the Mayor, they also serve at the pleasure of the Mayor and are, in 
fact, instrumentalities with quasi‐governmental roles.  Because of this,  

 
Replacement  Housing  Factor  Funds,  Public  Housing  Operating  subsidy 
and Section 8 vouchers should qualify as potential sources of funding, 

 

• Competitive HTC Selection Criteria; Community Revitalization Plan.  
Applications may qualify for six points if the Development site is located in an 
area covered by a community revitalization plan and that meets certain criteria 
including the plan being adopted by the municipality or county in which the 
Development is proposed. 
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We request that in lieu of revitalization plans as defined in the proposed QAP, 
that there would be an allowance for: 

• multiple overlapping planning efforts (San Antonio examples: transit 
oriented development plan, Eastside Revitalization, SA2020, Westside 
Revitalization, Inner city Reinvestment/Infill Policy‐ ICRIP and Tax 
Increment Reinvestment Zone ‐ TIRZ) to be recognized as a “Community 
Revitalization Plan” provided at least one of those efforts has been 
adopted by City Council, 

• Projects that are within a broader federal program initative, such as the 
CHOICE Neighborhoods, HOPE VI or Sustainable Communities efforts. 

• Removing points earned for size of budget; small initiatives can be 
transformative if carefully planned and leveraged,  

• Replace with points earned for scope of plan.  Elements of scope are 
listed are: environmental remediation, transportation, education, safety, 
work force development, housing and health.  Projects that address 3 
elements receive 2 points; 5 elements receive 4 points; 7 elements 
receive 6 points. 

We are preparing proposed language which will be submitted at a later 
date for your consideration. 

• Cost of Development per Square Foot.  An application may qualify for up to ten 
points for this item based on the Building Costs per square footage relative to 
the mean cost per square foot for all similar development types.  

 
We Recommend: 
 

o Costs should be reflective of local conditions and, while the previous 
average cost per square foot was disconcerting to staff in underwriting, it 
is only one of several factors to take into consideration for the 
applications.  We recommend that it remain as it was previously.   
 

• Undesirable Site Features.  Developments within proximity to certain 
undesirable features are considered ineligible.  These features are within 300 
feet of junkyards, railroads, heavy industrial uses, sold waste sites and overhead 
high voltage transmission lines.   

 

 



We Recommend: 

 The railroad feature should be eliminated as it should not be considered 
a negative. As in previous developments there are many ways in which to 
attenuate noise levels.  

 Undesirable site features that have been mitigated through the U.S. 
Department of Housing and Urban Development (HUD) should be 
exempted. 

 

• Undesirable Area Features.  Development sites located 301 feet to 1,000 feet of 
“Undesirable Site Features” are required to disclose information on the pre‐
application.  

Issue: Section is vague and will increase challenges for development in these 
areas that result in an improvement to the community, 

We Recommend: 

• Initiate a waiver process and, once Board approves, it should not be 
challengeable. 

 

• Tie Breaker Factors 

Issue: Factors the Department will utilize in the event there are Competitive HTC 
applications that receive the same number of points in any given set‐aside 
category, rural or urban regional allocation, or rural or state collapse. The factors 
that will define the tie‐breaker are: 

• Applications ranking higher on the Opportunity Index number 

• Applications proposed to be located the greatest distance from the 
nearest Housing Tax Credit assisted development. 

We Recommend 

• Ranking based on higher Opportunity Index number should be removed. 

o If not removed, then it should be applied to Dallas (Region 3 only) and 
use distance from nearest Housing Tax Credit assisted development for 
all others. 

• Since many tax credit projects are undertaken in phases, the tie breaker 
should apply to the completion of a development phase. 



 

• Dallas Lawsuit decision  

Issue:  The decision to boost incentives for affordable housing development 
located in areas with good schools and low income poverty rates. The reforms 
will allow TDHCA to challenge opposition to low‐cost housing from 
neighborhood groups. 

We Recommend 

Ruling and reforms should only be applied to the Dallas area/region and not be 
implemented statewide. Use previously approved 2011‐2012 QAP for all of the 
remaining regions throughout the State. 
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Tim Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
221 East 11th Street 
Austin , TX 78701 

Re: Comments on Draft Qualified Allocation Plan (QAP) 

Dear Mr. Irvine: 

The San Antonio Housing Authority (SAHA) considers the federal housing tax credit (HTC) 
program one of the most crucial tools in the development of affordable rental housing. In 
September, the Texas Department of Housing and Community Affairs (TDHCA) approved 
a discussion draft of a comprehensive document that will govern all the multifamily 
development activity. This current draft includes several significant changes from the 
previous plan. 

SAHA submits the following comments to the current 2013 QAP draft: 

1. Competitive HTC Selection Criteria and Commitment of Development Funding 
by Unit of General Local Government would exclude Housing Authority 
Allocations. An application may receive up to thirteen points for a commitment of 
development funding from the city or county in which the development is proposed to 
be located. Housing Authorities are established by resolution of the elected officials in 
each of their communities. Specifically, SAHA's Board is appointed by the Mayor; they 
serve at the pleasure of the Mayor and are, in fact, instrumentalities with quasi
governmental roles. Because of this, 

• Replacement Housing Factor Funds, Public Housing Operating subsidy and 
Section 8 vouchers should qualify as potential sources of funding. 

2. Pre-Application Requirements; Notification Recipients. As proposed, there is a 
notification of a Development requirement for projects located in an Extra Territorial 
Jurisdiction (ET J) of a city to be sent to city officials (with districts adjacent to the 
Development) : 

We believe this should not be added as a requirement as the ET J has no jurisdiction 
over the proposed development area and there is wide variance among how the ET J's 
are managed across the state. Tax Credit developments should only be required to 
fulfill the requirements in their respective ETJ's, if they apply. To require it as part of 
the tax credit process creates an unneeded burden and requirement on these 
developments. 

SAN ANTONIO HOUSING AUTHORITY 

818 South Flores Street I San Antonio, Texas 78204 1 210-477-6262 1 www.saha.org 
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3. Competitive HTC Selection Criteria; Community Revitalization Plan. 
Applications may qualify for six points if the Development site is located in an area covered 
by a community revitalization plan and that meets certain criteria including the plan being 

. adopted by the municipality or county in which the Development is proposed. 

We request that in lieu of revitalization plans as defined in the proposed QAP, that there 
would be an allowance for: 

• Multiple overlapping planning efforts to be recognized as a "Community 
Revitalization Plan ," provided at least one of those efforts has been adopted 
by City Council (San Antonio examples: transit oriented development plan, 
Eastside Revitalization , SA2020, Westside Revitalization, Inner city 
Reinvestmentllnfill Policy- ICRIP and Tax Increment Reinvestment Zone -
TIRZ) . 

• Projects that are within a broader federal program initiative, such as the 
CHOICE Neighborhoods, HOPE VI or Sustainable Communities efforts. 

Additionally, we request removing points earned for size of budget, as small initiatives can 
be transformative if carefully planned and leveraged. We recommend replacing with points 
earned for the scope of plan , with scope elements including: environmental remediation, 
transportation, education, safety, work force development, housing and health. Projects 
that address 3 elements receive 2 points; 5 elements receive 4 points; 7 elements receive 
6 points. 

4. Cost of Development per Square Foot. An application may qualify for up to ten 
points for this item based on the Building Costs per square footage relative to the mean 
cost per square foot for all similar development types. We recommend that it remain as it 
was previously. Costs should be reflective of local conditions and, while the previous 
average cost per square foot was disconcerting to staff in underwriting, it is only one of 
several factors to take into consideration for the applications. 

5. Undesirable Site Features. Developments within proximity to certain undesirable 
features are considered ineligible. These features are within 300 feet of junkyards, 
railroads, heavy industrial uses, solid waste sites and overhead high voltage transmission 
lines. We recommend : 

• The railroad feature should be eliminated as it should not be considered a 
negative. As in previous developments there are many ways in which to 
attenuate noise levels. 

• Undesirable site features that have been mitigated through the U.S. 
Department of Housing and Urban Development (HUD) should be exempted. 
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6. Undesirable Area Features. Development sites located 301 feet to 1 ,000 feet of 
"Undesirable Site Features" are required to disclose information on the pre-application. 
This section is vague and will increase challenges for development in these areas that 
result in an improvement to the community. We recommend initiating a waiver process 
and, once Board approves, it should not be challengeable. 

7. Tie Breaker Factors. Factors the Department will utilize in the event there are 
Competitive HTC applications that receive the same number of points in any given set
aside category, rural or urban regional allocation, or rural or state collapse. The factors that 
will define the tie-breaker are: (1) applications ranking higher on the Opportunity Index 
number and (2) applications proposed to be located the greatest distance from the nearest 
Housing Tax Credit assisted development. 

We recommend ranking based on higher Opportunity Index number should be removed. If 
not removed , then it should be applied to Dallas (Region 3 only) and use distance from 
nearest Housing Tax Credit assisted development for all others. Since many tax credit 
projects are undertaken in phases, the tie breaker should apply to the completion of a 
development phase. 

We appreciate your consideration of SAHA's comments, as we continue to provide 
affordable housing that is well integrated into the fabric of neighborhoods and serves as a 
foundation to improve lives and advance resident independence. 

Sin:/2 

Loci~z 
President and CEO 
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From: JEN JOYCE
To: teresa.morales@tdhca.state.tx.us;
Subject: QAP Public Comment
Date: Monday, October 22, 2012 3:44:27 PM

Hi Teresa, here is the comment I referred to earlier.  Would you mind confirming that you received this?  Also, 
as we discussed, for the record, please record this comment as coming from Ron Kowal (signature below), on 
behalf of HACA and AAHC.  Thanks so much! – Jen 

Ms. Morales, 

On behalf of the Housing Authority of the City of Austin (“HACA”) and the Austin Affordable Housing 
Corporation (“AAHC”), I hereby submit the following comments to the draft 2013 Qualified Allocation Plan, 
§11.5(3)(D), regarding the At-Risk Set-Aside.

Pursuant to §11.5(3)(D), the redevelopment of public housing qualifies for At-Risk designation where “no less 
than 25 percent of the proposed Units must be public housing units” in the final project.  While HACA and 
AAHC understands that some of the language in this section regarding the At-Risk set-aside is required by 
statute, we ask that the TDHCA Board use its discretion so that the proposed language is modified to read that, 
“no less than 25 percent of the proposed Units must be public housing units or units assisted by a project-
based rental subsidy agreement with a term of at least 15 years.”

We believe that the 25% benchmark standard is appropriate as written; however, restricting the designation to, 
“public housing units” fails to include units subsidized via a project-based rental assistance contract, which is 
the direction of national housing policy with the U.S. Department of Housing and Urban Development (“HUD”).
Due to financial and budgetary constraints, HUD must identify other funding sources to preserve and improve 
aging properties, as it can no longer continue to subsidize Public Housing Authorities (“PHAs”) at previous 
levels.  Under the current public housing financing model, PHAs cannot access private debt.  Through current 
HUD programs and initiatives, such as the Rental Assistance Demonstration and the Choice Neighborhood 
Initiative, HUD encourages the conversion of existing public housing units to units covered by a long-term, 
project-based rental assistance contract. These new initiatives are based on HUD’s recognition that the lack of 
federal funding will make maintaining the current public housing structure untenable, and that future funding 
must be focused on tenant rental subsidy, and not the funding of public housing authority entities or physical 
assets.  The conversion of the assistance from public housing to project-based rental assistance enables PHAs 
and owners to access private debt and equity to address immediate and long-term capital needs.  At their core, 
these initiatives focus on the preservation and improvement of “at-risk” public housing properties, without 
additional federal subsidy funding.  We believe our proposed language is in line with current HUD policy, and 
the spirit of the At-Risk set-aside when enacted under §2306.  Our proposed language would marry HUD’s
concept of preserving public housing properties by accessing private debt and equity, with TDHCA’s priority of 
preserving at-risk public housing units.

Ron Kowal

Vice-President, Asset Management/Housing Development

Austin Affordable Housing Corporation



A subsidiary of The Housing 
Authority City of Austin

1124 S IH 35, Austin, TX 78704

Office: 512-477-4488 Ext. 2113
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Fax: 512-476-4639

Email: ronk@hacanet.org

Web: www.hacanet.org

"75 years of Empowering 
Families and Fostering 
Community"

P Please consider the environment before printing this e-mail.

CONFIDENTIALITY NOTICE: The information contained in this e-mail and/or attached 
document(s) may contain confidential information that is intended for the addressee
(s). If you are not the intended recipient, you are hereby advised that any 
disclosure, copying, or distribution of this email and its attachments (if any) is 
prohibited. If you received this e-mail in error, please immediately notify the 
sender and delete it from your system.



 
 
 
 
 
 
 
 
 
 
 

Comment (42) 
David Liette, Miller Valentine Group 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 

Comment (43) 
David Mark Koogler, Mark-Dana Corporation 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 















 
 
 
 
 
 
 
 
 
 
 

Comment (44) 
Donna Rickenbacker, Marque Real Estate Consultants 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 













 
 

Attachment I 
 
 
(3) Commitment of Development Funding by Unit of General Local Government. 
(§2306.6710(b)(1)(E)).  An Application may receive up to thirteen (13) points for a commitment 
of Development funding from the city or county in which the Development is proposed to be 
located. Development funding from instrumentalities of a city or county will not qualify for 
points under this scoring item unless such instrumentalities are first awarding such funds to the 
city or county for their administration or at least 60 percent of the governing board of the 
instrumentality is city council members from the city in which the Development will be located 
(for Developments located in a city) or county commissioners from the county in which the 
Development will be located (for Developments not located in a city). A government 
instrumentality may not be a Related Party to the Applicant. Development funding must be 
provided in the form of a construction and/or permanent loan with an interest rate no higher 
than the Applicable Federal Rate (AFR) and term of at least 5 years, a grant, an in‐kind 
contribution, a contribution which will support the Development, such as vouchers, or 
combination thereof. Funds cannot have been provided to the Unit of General Local 
Government by the Applicant or a Related Party. HOME Investment Partnership Program or 
Community Development Block Grant funds administered by the State of Texas cannot be 
utilized for points under this scoring item. The Applicant must provide evidence in the 
Application that an application or request for the development funds has been submitted in the 
form of an acknowledgement from the applicable city or county. The acknowledgement must 
also state that a decision with regard to the awards of such funding will occur no later than 
August 1. A firm commitment of funds is required by Commitment or the points will be lost 
(except for Applicants electing the point under subparagraph (BC) of this paragraph).  
 
(A) Applications will qualify for points based on the amount of funds at the levels described in 
clauses (i) – (v) of this subparagraph. For the purpose of this calculation, the Department will 
use the population of the Place from which the Development’s Rural or Urban Area designation 
is derived. For developments located outside a census designated place, the Department will 
use the population of the nearest place. 
 
(i) twelve (12Ten (10) points for a commitment by a Unit of General Local Government of the 
lesser of the population of the Place multiplied by a factor of 0.15 in funding per Low Income 
Unit and $15,000 in funding per Low Income Unit; 
 
(ii) eleven (11Nine (9) points for a commitment by a Unit of General Local Government of the 
lesser of the population of the Place multiplied by a factor of 0.10 in funding per Low Income 
Unit and $10,000 in funding per Low Income Unit; 
 



(iii) ten (10eight (8) points for a commitment by a Unit of General Local Government of the 
lesser of population of the Place multiplied by a factor of 0.05 in funding per Low Income Unit 
and $5,000 in funding per Low Income Unit; 
 
(iv) nine (9seven (7) points for a commitment by a Unit of General Local Government of the 
lesser of the population of the Place multiplied by a factor of 0.025 in funding per Low Income 
Unit and $1,000 in funding per Low Income Unit; or 
 
(v) eight (8six (6) points for a commitment by a Unit of General Local Government of the lesser 
of the 
population of the Place multiplied by a factor of 0.01 in funding per Low Income Unit and $500 
in funding per Low Income Unit. 
 
(B(B) Two (2) points may be added to the points in subparagraph (A) of this paragraph if at least 
10% of the total Development funding is derived from non‐HOME Investment Partnership 
Program or Community Development Block Grant funds. 
 
(C) One (1) point may be added to the points in subparagraph (A) of this paragraph if the 
Applicant provides a firm commitment for funds in the form of a resolution from the Unit of 
General Local Government in the Application. 



 
Attachment II 

 
(6) Community Revitalization Plan. 
 

(A) For Developments located in an Urban Area of Region 3.  
 

 (i) An Application may qualify to receive up to six (6) points if the proposed Development is located in an area 
covered by a community revitalization plan and that meets the criteria described in subclauses (I) – (VII) of 
this clause: 

 
 (I) The community revitalization plan must have been adopted by the municipality or county in  which 
the Development is proposed to be located. 
 
 (II) The adopting municipality or county must have performed, in a process providing for public  input, an 
assessment of the factors in need of being addressed as a part of such community revitalization plan. Factors to 
be considered may include: 
 

(‐a‐) adverse environmental conditions, natural or manmade, that are material in nature and are 
inconsistent with the general quality of life in typical average income neighborhoods. By way of example, 
such conditions might include significant and recurring flooding, presence of hazardous waste sites or 
ongoing localized emissions not under appropriate remediation, nearby heavy industrial uses, or uses 
presenting significant safety or noise concerns such as major thoroughfares, nearby active railways (other 
than commuter trains), or landing strips; significant and widespread (e.g., not localized to a small number 
of businesses or other buildings) rodent or vermin infestation acknowledged to present health risks 
requiring a concerted effort; or fire hazards; 

(‐b‐) presence of blighted structures; 

(‐c‐) presence of inadequate transportation; 

(‐d‐) lack of accessibility to and/or presence of inadequate health care facilities, law enforcement and fire 
fighting facilities, social and recreational facilities, and other public facilities comparable to those typically 
found in neighborhoods containing comparable but unassisted housing; 

(‐e‐) the presence of significant crime; 

(‐f‐) the presence, condition, and performance of public education; or 

(‐g‐) the presence of local business providing employment opportunities; 

(‐h‐) any other factors that the municipality or county has targeted and committed 
resources to address within a defined area. 

(III) A municipality is not required to identify and address all of the factors identified in clause (i) of this 
subparagraph, but it must set forth in its plan those factors that it has identified and determined it will address. 

(IV) The adopting municipality or county must have based its plan on the findings of the foregoing assessment 
and must have afforded the public an opportunity to provide input and comment on the proposed plan and the 
factors that it would address. To the extent that issues identified require coordination with other authorities, 
jurisdictions, or the like, such as school boards or hospitals, the adopting municipality should include 
coordination with such bodies in its plan and, to the extent feasible, secure their cooperation. 

 
(V) The adopted plan, taken as a whole, must be a plan that can reasonably be expected to revitalize the 
community and address in a substantive and meaningful way the material factors identified. The adopted plan 



must specifically address how the providing of affordable rental housing fits into the overall plan and is a 
necessary component thereof. 
  
(VI) The adopted plan must describe the planned sources and uses of funds to accomplish its purposes. 

 
(VII) To be eligible for points under this item, the community revitalization plan must already be in place as of 
the Pre‐Application Final Delivery Date pursuant to §11.2 of this chapter evidenced by a certification that: 

(‐a‐) the plan was duly adopted with the required public comment processes followed; 

(‐b‐) the funding and activity under the plan has already commenced; and  

(‐c‐) the adopting municipality or county has no reason to believe that the overall funding for the full and 
timely implementation of the plan will be unavailable. 

(ii) Points will be awarded based on: 

(I) Applications will receive six (6) points will be awarded if the proposed Development covered by the 
community revitalization plan hasis located in a total budgetQualified Census Tract; or projected economic 
value of $6,000,000 or greater; 

(II) Applications will receive fourFour (4) points ifwill be awarded if the proposed Development covered by 
the community revitalization plan hasis not located in a total budget or projected economic value of at 
$4,000,000; orQualified Census Tract. 

(III) Applications will receive two (2) points if the community revitalization plan has a total budget or 
projected economic value of at least $2,000,000.  

(iii) At the time of the tax credit award the site and neighborhood of any Development must conform to the 
Department’s rules regarding unacceptable sites. 

(iv) It is recognized that municipalities and counties will need to devote time and effort to adopt a concerted 
revitalization plan that complies with the requirements of this scoring item.  Therefore, for purposes of the 
2013 Application Round only, the Department’s Board may, in a public meeting, determine whether a 
revitalization plan substantively and meaningfully satisfies a revitalization effort, notwithstanding one or more 
of the factors in this subparagraph not having been satisfied. Such pre‐clearance shall be prompted by a 
request from the Applicant pursuant to the waiver provisions in §10.207 of this title (relating to Waiver of 
Rules for Applications). 

 
 (B) For Developments located in Urban Areas outside of Region 3. 
 
 (i) An Application may qualify for up to six (6) points for meeting the criteria under subparagraph (A) 
of this paragraph (with the exception of being located in Region 3); or 
 
 (ii) An Application will qualify for six (6) points if the city or county has an existing plan for 
Community Development Block Grant – Disaster Relief Program (CDBG‐DR) or Community Development Block 
Grant or HOME Investment Partnership Entitlement (CDBG or HOME Entitlement) funds that includes and meets 
the requirements of subclauses (I) – (V) of this clause.  In order to qualify for points, the Development Site must 
be located in the targeta targeted area defined in the plan, and the Application must have a commitment of 
CDBG‐DRthe applicable funds and receive a HUD Site and Neighborhood Clearance with HUD review and approval 
of such clearancefrom the municipality or county: 
 
 (I) the plan defines specific target areas for redevelopment ofthat includes housing that do not 
encompass the entire jurisdiction; 
 
 (II) the plan affirmatively addresses Fair Housing; 



 
 (III) the plan is subject to administration in a manner consistent with the findings of an Analysis of 
Impediments approved or accepted by HUD within the last three (3) calendar years; 
 
 (IV (III) the plan is in place prior to the Pre‐Application Final Delivery Date; and 
 
 (V) the plan (in its entirety) and a letter from a local governmental official with specific knowledge 
and oversight of implementing the plan are included in the pre‐application. 

 

 



 
 
 
 
 
 
 
 
 
 

Comment (45) 
Eric Johnson 

 State Representative District 100 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 

Comment (46) 
Bill Fisher, Sonoma Housing Advisors, LLC 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Cameron Dorsey
To: Teresa Morales; 
Subject: FW: QAP comments for the public comment period
Date: Monday, October 22, 2012 8:26:12 AM

From: Bill Fisher [mailto:bill.fisher@sonomaadvisors.com]
Sent: Sunday, October 21, 2012 2:29 PM 
To: cameron.dorsey@tdhca.state.tx.us 
Cc: jean.latsha@tdhca.state.tx.us 
Subject: QAP comments for the public comment period

1.       11.7 B 1 (I) and 11.9.6. A  Community Revitalization plans in pre app 
and full application:  The revitalization plans you suggest are not allowed 
and should not be allowed under the approved remediation order in the ICP 
case. The Judge specifically left this out of his order (rejection of Frazier 
intervention) and stated his reasons why he left it out.  For region 3, it will 
simply cause HTC to go to areas that created the fair housing issues raised in 
the case in lieu of them going to a more appropriate and impactful 
development in an opportunity area. This whole approach seems to be 
designed to give the credits to Frazier Court, which is clearly not agreed to in 
the remediation order and his fully served by HTC developments in that 
area. Those types of developments are not responsive to the needs of the 
community for affordable housing in HOA’s (high opportunity areas). It is 
just projects like Frazier Court that work as 4% tax exempt bond transactions 
because they have subsidy and are in a boost area already. With community 
funds and low cost land and private contributions and funds from grants and 
other non-profit resources all help further these developments in the 4% 
round not the 9% round. I predict you will double up your problem with non-
concentration by allowing 9% credit to some of these development site while 
addition 4% deal get done South of the Trinity River anyway.  With the 
involvement of the federal court here we can no longer gamble with our fair 
housing compliance, particularly in region 3. What is the plan if the Judge 
does not allow it when he rules on the appeal you filed with him?  Bad 
policy for the 9% round; good policy for the 4% projects.

2.       11.9.2  Sponsor Characteristics: HUD ownership must be protected 



and rewarded as you suggest in the current version of the QAP. I fully 
support any and all preferences for sponsors with TEXAS experience. We 
get tons of HOME COOKING in other states. To be compliant here, all a 
newer out of state developer needs is to partner with an experienced Texas 
developer, likely a not for profit, so they get all these points anyway. It 
prevents hit and run development from out of state companies. It is also in 
the interest of Texans to have local or experienced folks to rely upon for 
compliance with our rules.

3.       4. Opportunity index: The register left out a Not I think here in the 
first paragraph. “..but the elementary school can NOT have a below 
acceptable rating”. The NOT may be in your document. 

4.       6. Under served criteria: As was discussed in comments to the Board, 
we have to have a proximity to the Colonias not the Colonias today to make 
this meaningful.  I support a 1mile radius from a Colonia designated area. 

5.       d (1) B QCP: Technical assistance should specifically allow a referral 
of the community group by a developer to a pro bono legal source who can 
help insure they comply with the QAP requirements to insure their 
comments are scored and meaningful.  Lone star legal aid or any other pro 
bono legal source where they do not get paid by the developer or affiliates 
and they do not also represent anyone on the development team should be 
encouraged and specifically articulated in this section of the QAP. 

6.       For the record, the combination of No neighborhood organization 
points with 4 points for Input other than QCP, exclusively when there is not 
organization equaling the standard points for the QCP from an established 
community organization is not compliant with the Statue and constitutes a 
work around of the requirement of the enabling legislation. It cannot 
combined score anywhere above the highest available score not mandated by 
the legislative waterfall of descending scoring criteria.  See request for AG 
opinion by Rene O.. 

7.       3 Commitment of Development funding by UGLG: The HOME funds 
administered by TDHCA for NON Pj’s are our HOME funds.  They serve 
our non PJ areas of the State. You, TDHCA, are the closes unit of local 



government to which these areas qualify for HOME funds. Those are non PJ 
HOME resources and MUST count as they  have for 10 years as funding 
under this criteria. To count Brownsville HOME and not Cameron Counties 
non PJ HOME funds as a commitment here cuts out large areas of many 
regions without good cause. It is bad policy as proposed. Our NON PJ 
HOME must count for points like anyone’s HOME investment money. Your 
policy reason is you want to use more TDHCA HOME in bond deals but 
they only work for the investors in Dallas, Houston, Austin and San Antonio 
MSA areas where the rents are high enough to support the reduction in 
equity in a 4% transaction. To focus the HOME funds in just these large 
MSA’s is bad policy and not consistent with entire service region approach 
mandated by the legislator when allocating HOME resources. HFC’s are a 
primary resource for funding affordable housing in many communities 
around the State. They have developed resources over the years in their 
HFC’s to further fair housing and affordable housing in their jurisdictions. 
Funds from HFC’s must count for this purpose without further political 
requirements.

8.       3. Same as 7 above: Interest rates related to AFR are impractical and 
we will be taking not adding resources to leverage 9% HTC. I suggest the 
interest rate be allowed to float or be fixed and the benchmark be Prime 
minus 1% as an acceptable below market interest rate benchmark. I further 
suggest that there is no difference to projections permanent capital stack 
from either 3 or 5 year loans. For many HFC’s loan, which also must count 
for a contribution from the UGLG, and that a term of 3 years is more 
workable in the practical timeline of a HTC development. The permanent 
capital stack has to be in place for the long term stability of the development 
well before 5 years. So the 3 year timeline minimum is best. You could 
consider in the future awarding points related to the length of time the 
funding is in place. Rewarding permanent 15-17 year capital stacks over 
shorter terms like 3-5 years. HFC’s are a primary resource for funding 
affordable housing in many communities around the State. They have 
developed resources over the years in their HFC’s to further fair housing and 
affordable housing in their jurisdictions. Their funds must count for this 
purpose without further political requirements. 

9.       11.9.6 A: Bad policy and not consistent with the remediation order. 
Use this approach once you get approval from the Court, not before. I 



support county CDBG DR funding in a plan as worthy but we cannot dictate 
what they ache in their plans. If the community is putting resources 
compliant with the HUD and GLO contract requirements that is all that 
should be needed to score these points. You must have these funds in hand at 
commitment notice deadline or you lose these points and the pre applications 
points. We are dictating their plan requirements too late in the CDBG DR 
processes to hold them to your criteria. These are long delayed funds and we 
need more not less flexibility to leverage them in these transactions. I ask 
you to strike B (ii) (I) and (V). Do long as the funds are timely committed 
and come through the GOC, HUD and GLO approved contract we should 
get all these points.

10.    e (2) Cost of development per SF:  I support the cost per SF rule you 
propose so long as we do not underwrite them to low cost levels. If marshal 
and swift underwriting says $80 per SF and the applicant tried to get by with 
$75 per SF we cannot allow that deal to go forward. I am supporting the 5% 
of the underwriters estimate for this determination. So if you go low on 
construction costs you can jeopardize your allocation. Costs have gone up in 
Texas by at least 10% in the last year due to the current boom in market MF. 
Do not fund or reward un-realistically low costs. 

11.   7  Development Size points for $500K or less credit request for at least 
50 HTC units: Good policy, consider giving this more weight, say an 
additional 5 points not 1 point. Please increase this to 5 points in the final 
version of the QAP. We will get a lot more projects built and lot more 
housing done with this approach. Try it; you will like it. 

Comments from you board book review sheet, October 9, 2012:

1.       Stop deviating from the RAF and keep them capped at the regions max 
award. 150% robs credits from other regions. We should try a year or two 
just staying with the 100% rules.

2.       CDBG DR, 30% boost is good.



3.       Leave HUB and  TX Experience per my comments #2 above

4.       HOA or Opportunity Index is fine as proposed

5.       Colonia’s underserve at 2500-5280 feet is good policy and makes 
practical sense.

6.       Cost per SF:  you are good with my comments on kicking out too low 
cost deals in underwriting, see #10 above

7.       Leveraging: PHA using their own sources for extra points is not good 
policy. Keep your proposed policy. You must allow full points for TDHCA 
HOME funds in a qualifying NON PJ. Bad policy to do otherwise, see #9 
above.

8.       Development size should count on the HTC units not total units so I 
support the change to 50 units of HTC. Reward this and the $500K request 
or lower cap with 5 not 1 point. 

9.       As discussed in the board meeting on the 9th. If you make a good faith 
attempt and have good reason to believe you meet the criteria for the points 
at pre application or application you should not be penalized. But if you took 
points you clearly did not qualify for and hoped TDHCA missed it them a 
deduction seems like a reasonable deterrent to this application practice. If 
that is how it will be applied I support the current version. 

I know staff is trying hard to turn a ship that needs to be turned for a lot of 
reasons. But we must encourage and score good practices. Equally we 
should discourage and not count for points bad practices or policies, current 
or past. 

Please incorporate the proposed changes into the final board approval draft 
for the November 2012 meeting. 

So it on the record, The Board is not using good policy by not allowing for 
forward commitments at all. For next year, we should allow this up to a % of 



each year’s cap, say 15% and establish criteria for them being done for 
specific reasons or circumstances. One circumstance or criteria we can use is 
comply with the fair housing act, which has not been our strength in the past.

If these comments need to be sent to someone specific in the department to 
be considered please let me know or just forward them to the right person. 

Thank you

Bill

James R. (Bill) Fisher
Sonoma Housing Advisors, LLC
5430 LBJ Freeway, Suite 1200
Dallas, TX 75240
972-663-9368 Office
972-663-9301 Fax
214-608-7201  Cell
Bfisher8@airmail.net
Bill.Fisher@sonomaadvisors.com
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Stuart Shaw, Bonner Carrington 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

9 0 1  M O P A C  E X P R E S S W A Y  S O U T H     B A R T O N  O A K S  P L A Z A  B U I L D I N G  I V      S U I T E  1 8 0      A U S T I N ,  T E X A S  7 8 7 4 6  
T :  5 1 2 - 2 2 0 - 8 0 0 0      F :  5 1 2 - 3 2 9 - 9 0 0 2  

Chapter 10 – Uniform Multifamily Rules Comments (see attached pages for 
direct reference in rules published by the Department) 
 
- 10.101 a 2 - Mandatory Site Characteristics - The department needs to expand to a 2 
mile radius for Urban and 3 miles for Rural.   
 
Please remove this requirement for Bond projects especially if the TDHCA is not the 
issuer. Let the local issuer, lenders and investors decide whether or not the market has 
amenities that are close by that could serve the community. There exist plenty of good 
bond project locations between urban and rural areas for instance, that would not 
qualify but are commercially and residential satisfactory or good sites. 
 
The Department should allow multiple points for multiple amenities that fall into the 
same category. If there are multiple amenities near by that fall into the same category 
they are still amenities and therefore multiple points should be allowed.   
 
Please add additional options or a mechanism for the Applicant to request approval for 
amenities that are not on the list. 
 
- 10.101 a 3 - Please add an option for sound mitigation. Also add an option to address 
proximity to junk yards by measuring from the nearest residential building to the junk 
yard to allow for places where, for example, an entry could be within 300 feet of a junk 
yard, but the residential buildings are much farther away. The junk yard provision 
needs to be added because there could revitalization areas that have junk yards 
present. Another option to measuring the distance from the junk yard mitigation 
methods could be used (fences, landscaping, etc). 
 
- 10.101 a 4 - Please remove this requirement or provide a better definition to the 
features that would render a site undesirable. There is too much subjectivity, especially 
in item D, and this should be removed. Almost any site could have a situation where 
this rule could be applied without further definition. After weighing options we believe 
this item should be removed from all other regions except Region 3. In region 3 please 
provide concise definition or method of determining how this item would be applied and 
how to mitigate features that may be considered negative. This is contradictory for 
revitalization areas as well. 
 
- 10.101 b 6 B - Unit Amenities - reduce requirements for bond deals to 6 points or 
provide more options to arrive at the 7 points. 



 
- 10. 101 b 7 Tenant Supportive Services - Add "or other services as may be approved 
by the Department." 
 
- 10.204 (4) - Create a clear policy on how to request a verification for Urban or Rural. 
 
- 10.208 Public Notification Template - 
Remove the word low-income and replace with "low-income to moderate-income." This 
is basic marketing and honesty. 
 
This needs to be changed because most communities have a negative reaction to the 
word low-income. The people that live in many HTC communities fall into the 
moderate-income range and we need to accurately portray that in the notifications that 
are sent out. 
 
 
Chapter 11 – Qualified Allocation Plan Comments (see attached pages for 
direct reference in rules published by the Department) 
 
- 11.4 4 b - Maximum Request Limit - Please increase the award amount per application 
to $2,000,000. In order for communities to be sustainable, over long periods of time, 
developers need to be able to develop larger communities. It's quality not quantity of 
communities and larger communities are more effective to manage. 
 
- 11.7 1 - Tie-breaker one favors General Population. We recommend ranking 
application by Median Household income and award based on highest Median 
Household Income. In this scenario there would never be a need for the second tie-
breaker. Ranking by MHI gives all applications an equal opportunity to compete. 
 
- 11.8 b 1 I - Pre-App Submission - please move the requirement for submission of the 
revitalization plan to the full application deadline date for the 2013 round to give 
municipalities time to comply with the current requirements for a revitalization zone. 
 
- 11.8 b 2 B i and ii Sponsor Characteristics - Please clarify the rule. Do these two items 
together mean that an Applicant can receive 3 points for having 5 existing tax credit 
developments or at least 3 existing tax credit developments? 
 
 



- 11.8 b 4 - We recommend that there should be additional categories for points. For 
example, add a category that would allow any Development that does not serve 
General Population (elderly or supportive) in the top two quartiles of MHI that have an 
exemplary or recognized elementary school (4 points). As it stands right now the points 
awarded for the second quartile for non General Population communities is not 
equitable. 
 
- 11.9 c 6 - Underserved Area - Instead of saying never on items C & D change the time 
limit to not having an award in the last 5 years. 
 
Also, allow for two points for any Target Population instead of favoring General. 
 
- 11.9 d 1 C Points for QCP - remove the two bonus points for groups that previously 
opposed a transaction. If this point item is kept the effect could cause the program 
problems in the future. There is an opportunity for developers to encourage groups to 
oppose competitors' applications so that they may reapply in the area of opposition the 
next year. 
 
This rule encourages opposition and frankly our industry does not need to encourage 
local groups to oppose applications. In order to accommodate the requirements of the 
Remedial Plan please limit the bonus scoring to Region 3 only. 
 
- 11.9 d 3 Commitment of Development Funding by UGLG - Please allow TDHCA HOME 
funds to count towards this item. Otherwise it unfairly penalizes Developments in Non-
PJs or do not allow HOME funds to count towards this item from any jurisdiction. 
 
- 11.9 e 2 Cost Per Square Foot - Please return to the method used in the 2012 QAP. 
This is too big of a variable for developers considering how much money and time goes 
into an application. Really the new norm will be applications that center around the $80 
PSF which encourages a race the bottom in terms of quality of units built. 
 
- 11.9 e 5 Leveraging of Private, State and Federal Resources - Please increase item ii 
to 10% and item 3 to 11%. The very nature of this scoring item is going to force 
developers to underwrite more debt. The Department should be encouraging long term 
viability and not encourage Applicants to pursue riskier Developments. 
 
- 11.10 5 - Please remove the ability to challenge this item. This is too subjective and 
open to frivolous challenges. 



Chapter 12 - Multifamily Housing Revenue Bond Rules  Comments (see 
attached pages for direct reference in rules published by the Department) 
 
- 12.5 7 - Pre-Application Threshold Requirements - Please remove this as a 
requirement for bond deals or, at the very least, increase the area two 2 miles for 
Urban and 3 Miles for Rural. 



                 

               

             
 

       
 

       
       

               
       

   
         

         
           

       
   

       

                   
       

           
                 

   
     

  

 

 

     

 

    

 

 

 

   

     
  

 

 

 

 

Subchapter B – Site and Development Requirements and Restrictions 

§10.101. Site and Development Requirements and Restrictions. 

(a) Site Requirements and Restrictions.  The  purpose  of this  section  is  to  identify  specific restrictions
related to a Development Site seeking multifamily funding or assistance from the Department.   

(1) Floodplain.   New Construction  or Reconstruction  Developments  located within  the  one‐hundred
(100)  year  floodplain  as  identified  by  the  Federal  Emergency  Management  Agency  (FEMA) Flood
Insurance Rate Maps must develop the site so that all finished ground floor elevations are at least one 
foot above the floodplain and parking and drive areas are no lower than six inches below the floodplain, 
subject to more stringent local requirements. If no FEMA Flood Insurance Rate Maps are available for 
the proposed Development Site, flood zone documentation must be provided from the local government 
with jurisdiction  identifying the  one‐hundred  (100)  year  floodplain.  Rehabilitation  (excluding 
Reconstruction)  Developments  with existing and  ongoing  federal funding  assistance from  the U.S. 
Department of Housing and Urban Development (HUD) or U.S. Department of Agriculture (USDA) are 
exempt from  this  requirement.  However,  where existing and  ongoing  federal  assistance is  not 
applicable  such  Rehabilitation  (excluding  Reconstruction)  Developments  will  be  allowed  in  the  one‐
hundred (100) year floodplain provided the Unit of General Local Government has undertaken and can 
substantiate sufficient mitigation efforts and such documentation is submitted in the Application or the
existing structures  meet the requirements  that are applicable  for New Construction or Reconstruction
Developments. 

(2) Mandatory Site Characteristics.  Developments  Sites  must  be  located  within  a  one  mile  radius  
(two‐mile radius for Developments located in a Rural Area) of at least six (6) services. Only one service 
of  each  type  listed  in  subparagraphs  (A)  ‐ (R)  of  this  paragraph  will  count  towards the  number  of 
services  required.    A map  must  be  included  identifying  the  Development  Site  and  the  location  of  the
services by name. All services must exist or,  if under construction, must be under active construction,
post pad (e.g. framing the structure) by the date the Application is submitted: 

(A) full service grocery store;  

(B) pharmacy;

(C) convenience store/mini‐market;

(D) department or retail merchandise store;

(E) bank/credit union;

(F) restaurant (including fast food);

(G) indoor public recreation facilities, such as civic cent

(H) outdoor public recreation facilities such as par k

ers, community centers, and libraries; 

d swimming pools; s, golf courses, an

(I) medical offices (physician, dentistry, optometry) or hospital/medical clinic; 

(J) public schools (only eligible for Developments that are not Qualified Elderly Developments);

(K) senior center; 

(L) religious institutions;

(M)  day  care services  (must  be  licensed  ‐ only  eligible  for  Developments  that  are  not  Qualified
Elderly Developments);

(N) post office;

(O) city hall; 

(P) county courthouse; 

(Q) fire station; or 

Summary of Comments on Uniform Multifamily 
Rules (Board approved Draft) (PDF)
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Author: ccbump Subject: Highlight Date: 10/21/12 9:09:04 PM 
10.101 a 2 - Mandatory Site Characteristics - The department needs to expand to a 2 mile radius for Urban and 3 
miles for Rural. 
 
Please remove this requirement for Bond projects especially if the TDHCA is not the issuer.  Let the local issuer, 
lenders and investors decide whether or not the market has amenities that are close by that could serve the 
community.  There exist plenty of good bond project locations between urban and rural areas for instance, that would 
not qualify but are commercially and residential satisfactory or good sites.   
 
The Department should allow multiple points for multiple amenities that fall into the same category.  If there are 
multiple amenities near by that fall into the same category they are still amenities and therefore multiple points should 
be allowed.   
 
Please add additional options or a mechanism for the Applicant to request approval for amenities that are not on the 
list.
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(R) police station. 

(3) Undesirable Site Features.  Development Sites  with the  undesirable  features  identified  in
subparagraphs  (A)  ‐ (G)  of this  paragraph  will  be  considered  ineligible. Rehabilitation  (excluding
Reconstruction)  Developments  with ongoing  and  existing  federal  assistance  from  HUD or USDA  are
exempt.  For  purposes  of  this  requirement,  the  term  'adjacent' means  sharing a boundary  with  the
Development Site. The distances are to be measured from the nearest boundary of the Development Site
to  the  boundary of  the  undesirable  feature. If  Department staff  identifies what  it believes  would
constitute  an undesirable  site  feature not  listed  in  this  paragraph,  staff may  request  a determination
from the Board as to whether such feature is unacceptable.

(A) Developments located adjacent to or within 300 feet of junkyards;

(B)  Developments located adjacent to or  within  300  feet of  active  railroad  tracks,  unless  the
Applicant provides  evidence that the  city/community  has  adopted a  Railroad Quiet Zone  or the
railroad in question is commuter or light rail;

(C)  Developments located  adjacent to  or  within  300  feet of heavy  industrial  uses  such as
manufacturing plants, refinery blast zones, etc.;

(D) Developments located adjacent to or within 300 feet of a solid waste or sanitary landfills;

(E)  Developments  in which  the  buildings  are  located within  the  easement  of  any  overhead hi h
voltage  transmission  line or  inside the engineered  fall  distance of any  support  structure  for  hi

g
gh

voltage transmission lines, radio antennae, satellite towers, etc.  This does not apply to local service
electric lines and poles;

(F) Developments  in which the buildings are located within the accident zones or clear zones  for
commercial or military airports; or

(G)  Developments located  adjacent to or  within  300  feet of a sexually‐oriented  business. For
purposes of  this paragraph,  a  sexually‐oriented  business  shall  be  defined  as  stated  in  Local
Government Code, §243.002. 

(4) Undesirable Area Features.  If the Development Site is  located between 301 feet – 1,000  feet of
any of  the undesirable area  features in subparagraphs (A) –  (D) of this paragraph  then  the Applicant
must disclose the presence of such feature to the Department. The standard to be applied in making a
determination under this paragraph is whether the undesirable area feature is of a nature that would
not be typical  in a neighborhood that  would  qualify  under the  Opportunity  Index  pursuant to
§11.9(c)(4) of this title (relating  to Competitive HTC selection Criteria).  For a  Housing  Tax  Credit
Application  the  Applicant is  required  to disclose  the  presence  of such  feature at  the time the pre‐
application  (as  applicable)  is submitted  to  the Department  so  as  to expedite  the  review of such
information. For all other types of Applications, and  for those Housing  Tax Credit Applicants who did
not submit a pre‐application,  the Applicant is required to disclose the presence of such  feature at the
time the Application is submitted to the Department. Disclosure of such features affords the Applicant
the  opportunity  to  obtain pre‐clearance of a particular  Site from  the  Department in  accordance with
§10.207  of this  chapter  (relating to  Waiver  of Rules  for  Applications).  Non‐disclosure of  such
information  may  result  in  the Department’s  withholding  or  denial  of  pre‐clearance.  Denial  or
withholding of pre‐clearance deems the Site ineligible and is grounds for termination of the Application.
Should  Department staff withhold  or deny  pre‐clearance, Applicants may  appeal  the  decision  to  the
Board  pursuant to  §10.902  of this  chapter  (relating to  Appeals  Process.  (§2306.0321;  §2306.6715)).
Should  the  Board uphold staff’s decision or  initially  withhold or  deny  pre‐clearance,  the  resulting
determination of site  ineligibility and termination of  the Application cannot be appealed. The Board’s
decision cannot be appealed.

(A) A history of significant or recurring flooding;

(B) Significant presence of blighted structures;

(C) Fire hazards that could impact the fire insurance premiums for the proposed Development; or 

 
Page: 16

Author: ccbump Subject: Highlight Date: 10/21/12 9:14:27 PM 
10.101 a 3 - Please add an option for sound mitigation.   Also add an option to address proximity to junk yards by 
measuring from the nearest residential building to the junk yard to allow for places where, for example, an entry could 
be within 300 feet of a junk yard, but the residential buildings are much farther away.  The junk yard provision needs to
be added because there could revitalization areas that have junk yards present.  Another option to measuring the 
distance from the junk yard mitigation methods could be used (fences, landscaping, etc). 
 
Author: ccbump Subject: Highlight Date: 10/21/12 9:14:57 PM 
10.101 a 4 - Please remove this requirement or provide a better definition to the features that would render a site 
undesirable.  There is too much subjectivity, especially in item D, and this should be removed.  Almost any site could 
have a situation where this rule could be applied without further definition.  After weighing options we believe this item 
should be removed from all other regions except Region 3.  In region 3 please provide concise definition or method of 
determining how this item would be applied and how to mitigate features that may be considered negative.  This is 
contradictory for revitalization areas as well. 

 



     
 

   
           

 

           
               

   

 

         
               
   

       
 

  

  

  

  

  

         
         

             
       

                 
           

         
           

       
             
   

 

   

   

     
         
  

         
  

     

Rehabilitation,  etc.)  as  provided  in  the most  recent  version  of the  Enterprise  Green 
Communities Criteria found at http://www.greencommunitiesonline.org.  

(III) LEED (4 points).  The Development must incorporate, at a minimum, all of the applicable 
criteria  necessary  to  obtain  a  LEED  Certification,  regardless  of  the rating level achieved  (i.e.
Certified, Silver, Gold or Platinum). 

(IV)  National  Green  Building  Standard  (NAHB  Green)  (4  points).   The  Development  must
incorporate,  at a minimum, all  of the  applicable  criteria necessary  to  obtain  a  NAHB  Green  
Certification, regardless of the rating level achieved (i.e. Bronze, Silver, Gold, or Emerald). 

(6) Unit Requirements.

(A) Unit Sizes. Developments proposing New Construction or Reconstruction will be  required  to 
meet  the  minimum  sizes  of  Units  as  provided  in  clauses  (i)  ‐ (v)  of this  subparagraph.  These 
minimum  requirements  are not  associated with  any  selection  criteria.  Developments  proposing 
Rehabilitation (excluding Reconstruction) or Supportive Housing Developments will not be subject 
to the requirements of this subparagraph.

(i) five hundred (500) square feet for an Efficiency Unit;

(ii) six hundred (600) square feet for a one Bedroom Unit;

(iii) eight hundred (800) square feet for a two Bedroom Unit;

(iv) one thousand (1,000) square feet for a three Bedroom Unit; and

(v) one thousand, two‐hundred (1,200) square feet for a four Bedroom Unit;

(B) Unit Amenities. Housing Tax Credit Applications may select amenities  for scoring under  this
section but must maintain the points associated with those amenities  by maintaining the amenity
selected or  providing substitute amenities with  equal or  higher  point  values.  Tax  Exempt  Bond
Developments must  include  enough amenities  to  meet a minimum of  (7 points). Applications not 
funded with  Housing  Tax  Credits  (e.g.  HOME Program)  must  include enough amenities  to meet a 
minimum of (4 points).  The amenity shall be for every Unit at no extra  charge  to the  tenant. The
points selected at Application and corresponding list of amenities will be required to be identified
in the LURA, and the points selected at Application must be maintained throughout the Compliance
Period.  Applications  involving  scattered  site Developments must  have  a  specific  amenity  located
within each Unit to count for points. Rehabilitation Developments will start with a base score of (3
points) and Supportive Housing Developments will start with a base score of (5 points).

(i) Covered entries (0.5 point); 

(ii) Nine foot ceilings in living room and all bedrooms (at minimum) (0.5 point); 

(iii) Microwave ovens (0.5 point);

(iv) Self‐cleaning or continuous cleaning ovens (0.5 point);

(v) Refrigerator with icemaker (0.5 point);  

(vi)  Storage  room or  closet,  of  approximately  9  square feet  or  greater,  separate from and in
addition to bedroom, entryway or linen closets and which does not need to be in the Unit but 
must be on the property site (0.5 point); 

(vii)  Laundry  equipment (washers  and  dryers)  for  each  individual  Unit including a front
loading washer and dryer in required UFAS compliant Units (1.5 points);

(viii) Thirty (30) year shingle or metal roofing (0.5 point);

(ix) Covered patios or covered balconies (0.5 point);

(x) Covered parking (including garages) of at least one covered space per Unit (1 point); 
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Author: ccbump Subject: Highlight Date: 10/19/12 11:45:27 AM 
10.101 b 6 B - Unit Amenities - reduce requirements for bond deals to 6 points or provide more options to arrive at the 
7 points. 
 



       
 

     
       

   

 
       

     

       
       

       
         

   
   

           
       

             
     

     
 

         
     

   

 

     
 

       
 

               
 

   
           

    

     

   

 

     
 

   

  

         
 

 

(xi) 100 percent masonry on exterior (1.5 points) (Applicants may not select this item if clause 
(xii) of this subparagraph is selected);  

(xii) Greater  than 75 percent masonry on exterior (0.5 point) (Applicants may not select  this
item if clause (xi) of this subparagraph is selected); 

(xiii) R‐15 Walls / R‐30 Ceilings (rating of wall/ceiling system) (1.5 points); 

(xiv) 14 SEER HVAC (or greater) or evaporative coolers in dry climates for New Construction, 
Adaptive Reuse, and Reconstruction or radiant barrier in the attic for Rehabilitation (excluding 
Reconstruction) (1.5 points); 

(xv) High Speed Internet service to all Units (1 point).

(7) Tenant Supportive Services.  The supportive services include those listed in subparagraphs (A) – 
(T)  of this paragraph.  Tax  Exempt Bond  Developments  must  select  a  minimum  of  (8  points);
Applications not  funded with  Housing  Tax  Credits  (e.g.  HOME  Program  or  other  Direct  Loans) must 
include  enough amenities  to  meet a minimum of  (4 points).  The  points selected and complete list of
supportive services will be included in the LURA and the timeframe by which services are offered must
be  in  accordance  with  §10.614  of  this  chapter  (relating  to  Monitoring  for  Social  Services) and
maintained throughout the Compliance Period.  The Owner may change, from time to time, the services 
offered; however,  the overall points as selected at Application must  remain the same. No  fees  may be
charged  to  the  tenants  for  any  of  the  services  and  there  must  be  adequate  space  for  the  intended
services.  Services must be provided on‐site or transportation to those off‐site services identified on the
list must be provided. The same service may not be used for more than one scoring item. 

(A)  joint use  library center, as evidenced by a written agreement with  the  local school district  (2 
points);

(B) weekday  character  building  program (shall  include at  least  on  a monthly  basis  a  curriculum  
based  character  building  presentation  on relevant  topics,  for  example  teen  dating violence,  drug 
prevention, teambuilding, internet dangers, stranger danger, etc. (2 points); 

(C) daily transportation such as bus passes, cab vouchers, specialized van on‐site (4 points); 

(D) Food pantry/common household  items accessible  to residents at  least on  a monthly basis  (1 
point);

(E) GED preparation classes (shall include an instructor providing on‐site coursework and exam) (1
point);

(F) English as a second language classes (shall include an instructor providing on‐site coursework
and exam) (1 point); 

(G)  quarterly  financial  planning courses (i.e.  homebuyer  education,  credit  counseling,  investing 
advice,  retirement  plans,  etc.). Courses must  be  offered through  an  on‐site  instructor;  a  CD‐Rom  
course is not acceptable (1 point);

(H) annual health fair (1 point); 

(I) quarterly health and nutritional courses (1 point);

(J) organized team sports programs or youth programs offered by the Development (1 point);

(K)  scholastic tutoring  (shall  include  weekday  homework help  or other  focus  on  academics)  (3
points);

(L) Notary Public Services during regular business hours (§2306.6710(b)(3)) (1 point);

(M) weekly exercise classes (2 points);

(N)  twice monthly  arts,  crafts  and  other recreational activities  such as  Book Clubs  and  creative 
writing classes (2 points); 

(O) annual income tax preparation (offered by an income tax prep service) (1 point); 
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10. 101 b 7 Tenant Supportive Services -  
 
Add "or other services as may be approved by the Department."
 



       
 

             
   

 

   

 
 

       

         

       

 

            

           
         

                 
   

         
       

 
           

                 
             

     
   

     
   

             
       

 

                     
     

               
                   
           

               
       

                     
   

                     
       

             
 

       
               

    

(3) Contents of Notification.  The notification must  include,  at a minimum,  all  information described  in
subparagraphs (A) – (F) of this paragraph:

(A) the Applicant's name, address, individual contact name and phone number;

(B) the Development name, address, city and county;

(C) a statement indicating the program(s) to which the Applicant is applying with the Texas Department
of Housing and Community Affairs;

(D)  whether  the  Development proposes  New  Construction,  Reconstruction, Adaptive Reuse or
Rehabilitation;

(E)  the type of  Development  being  proposed (single family  homes, duplex,  apartments,  townhomes,
high

(F) the to

‐rise etc.); and

tal number of Units proposed and total number of low‐income Units proposed. 

§10.204. Required Documentation for Application Submission.

The  purpose  of this  section  is  to  identify  the  documentation  that  is required  at the time  of Application
submission  unless  specifically  indicated  or  otherwise  required by  Department rule. If  any  of the
documentation indicated below is not resolved, clarified or corrected to the satisfaction of the Department
through  either original  Application  submission  or  the Administrative  Deficiency  process,  the  Application
will be terminated.  Unless stated otherwise, all documentation identified in this section must not be dated
more than six (6) months prior to the close of the Application Acceptance Period or the date of Application
submission  as  applicable  to  the  program.  The  Application may  include  documentation  or  verification  of
compliance with any requirements related to the eligibility of an Applicant, Application, Development Site,
or Development. 

(1) Certification of Development Owner.  This form, included  in §10.208  of this  chapter  (relating  to
Forms and Templates), must be  executed by  the  Development  Owner and  addresses  the  specific
requirements associated with  the Development. The Person  executing the  certification  is  responsible  for
ensuring  all  individuals  referenced  therein  are  in compliance with  the  certification.  Applicants  are
encouraged  to read  the  certification  carefully  as  it contains certain  construction  and  Development
specifications that each Development must meet. 

(2) Certification of Principal.  This  form,  included  in  §10.208 of this  chapter,  must be  executed  by all
Principals and identifies the various criteria relating to eligibility requirements associated with multifamily
funding from the Department. 

(3) Architect Certification Form. This form, included in §10.208 of this chapter, must be executed by the
Development engineer, an accredited architect or Department‐approved Third Party accessibility specialist.
(§2306.6722 and §2306.6730)

(4) Designation as Rural or Urban. Each  Application  must identify  whether  the  Development  Site is
located in  an Urban Area  or Rural Area  of a Uniform  State  Service  Region.  The  Department shall make
available a list of places meeting the requirements of Texas Government Code, §2306.004(28‐a)(A) and (B)
for designation as a Rural Area and those that are an Urban Area in the Site Demographics Characteristics
Report. Notwithstanding the foregoing, an Applicant proposing a Development in a place listed as urban by
the Department  may  be designated as located in  a  Rural  Area if the  municipality has less  than 50,000
persons, as reflected in Site Demographics and Characteristics Report, and a letter or other documentation
rom USDA is  submitted in the Application that  indicates the Site is located  in an area eligible for fundingf
from  USDA  in  accordance with Texas  Government  Code,  §2306.004(28‐a)(C).  For  any  Development not
located within the boundaries of a municipality, the applicable designation is that of the closest municipality
or place.

(5) Experience Requirement.  Evidence  that meets  the  criteria  as  stated  in  subparagraph  (A)  of  this
paragraph must be provided  in  the Application. Experience of multiple parties may not be aggregated to
meet this requirement. 
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10.204 (4) - create a clear policy on how to request a verification for Urban or Rural.
 



     

 

             
         

   

 

 
                 

             
 

     
 

 

 

             
         

             
                   

   

 

             
           

 

 

 

 

 

         
 
                     

Public Notifications Template 

[To be used as a template  for meeting the  requirements of §11.8(b)(2)(B) of the Qualified Allocation Plan,
§12.5  of  the Multifamily Housing Revenue Bond  Rules  as  certified  the Certification of Notifications  at Pre‐
Application and §10.203(2), as certified in the Certification of Notifications at Application.] 

[Date]
 
[Appropriate Individual/entity pursuant to §§11.8(b)(2)(B)(i) through (viii) and 10.203(2)(A)
 
through (H) of the Multifamily General Rules]
 
[Address]
 
[City, State, Zip]
 

Dear [xxxxxx], 


[Applicant Name] is making an application for [Name all TDHCA Programs the application  is  for] with the
Texas  Department  of  Housing  and  Community  Affairs  for  the  [Development name, address, city, and 
county]. This [New Construction/Reconstruction/Adaptive Reuse or Rehabilitation]  is  an  [apartment, 
single family, townhome, high rise, duplex, scattered site, etc.] community comprised of approximately
[#] units of which [% of total] will be for low‐income tenants. 

There  will  be a public  hearing  to receive  public  comment on  the proposed  development.  Information 
regarding  the date,  time,  and  location  of  that  hearing will  be disseminated at  least  30  days prior  to  the 
hearing date on the Department’s website. 

Sincerely, 

[Representative of the Applicant Name]
 
[Title]
 
[Name, Address, email, fax and telephone number if not on letterhead]
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Author: ccbump Subject: Highlight Date: 10/21/12 9:18:43 PM 
10.208 Public Notification Template -  
 
Remove the word low-income and replace with "low-income to moderate-income."  This is basic marketing and 
honesty.    
 
This needs to be changed because most communities have a negative reaction to the word low-income.  The people 
that live in many HTC communities fall into the moderate-income range and we need to accurately portray that in the 
notifications that are sent out.
 



       
 

           
   

     
  

   
   

           
   

   
                 
                   
 

 

             
       

           
         

     
         

         
       

 

             

       
   

         
                 

         
 

 

       
 

             
   

         
         

   
                   
             

             
           

 

(G) that the Governing Body of the appropriate municipality or county where the Development is to be
located has by vote specifically allowed the construction of a new Development located within one linear
mile or less from a Development described under paragraph (1)(A) of this subsection. An acceptable, but
not required, form of resolution may be obtained in the Multifamily Programs Procedures Manual.

(3)  Where  a specific  source  of funding  is  referenced  in  paragraph  (2)(A)  ‐ (D)  of  this  subsection,  a
commitment or resolution documenting a commitment of the funds must be provided in the Application or
prior to the Resolutions Delivery Date (for Tax Exempt Bond Developments the resolution must be submitted
no later than 14 days prior to the Board meeting where the tax credits will be considered).

(d)  Limitations  on  Developments  in  Certain  Census  Tracts.  An  Application  that  proposes  the New
Construction or Adaptive Reuse of a Development proposed to be located in a census tract that has more than
30 percent Housing Tax Credit Units per  total households as established  by the U.S.  Census Bureau for  the
most recent Decennial Census shall be considered ineligible unless:

(1) the Development is in a Place whose population is less than 100,000; or

(2)  the Governing Body of  the appropriate municipality or county containing  the Development has by vote
specifically  allowed  the  construction of  the new Development  and  submits  to the Department a  resolution
referencing this rule.

(e)  Additional Phase.  Applications  proposing  an  additional  phase  of an existing  tax  credit Development
serving the same Target Population, or Applications proposing Developments that are adjacent to an existing
tax  credit  Development serving the  same  Target  Population,  or  Applications  that  are propos ng  a
Development serving the same Target Population on a contiguous site to another Application awarded 

i
in the

same  program  year,  shall  be  considered  ineligible  unless  the  other  Developments  or  phase(s)  of  the
Development have been completed and have maintained occupancy of at least 90 percent for a minimum six
(6) month period as reflected in the submitted rent roll. 

§11.4. Tax Credit Request and Award Limits.

(a)  Credit Amount (Competitive HTC Only).  (§2306.6711(b))  The  Board  may  not  allocate  to an  Applicant,
Developer, Affiliate or Guarantor (unless the Guarantor is also the General Contractor, and is not a Principal of
the Applicant, Developer or Affiliate of  the Development Owner)  Housing Tax Credits  in an amount greater
than $3 million in a single Application Round.  All entities that share a Principal are Affiliates.  For purposes of
determining the  $3 million limitation,  a Person  is  not  deemed  to  be  an  Applicant, Developer,  Affiliate  or
Guarantor solely because i

(1) raises or provides equity

t: 

;

(2) provides “qualified commercial financing;”

(3)  is  a Qualified  Nonprofit Organization  or  other  not‐for‐profit entity  that is  providing  solely  loan  funds,
grant funds or social services; or

(4) receives fees as a Development Consultant or Developer that do not exceed 10 percent of the Developer
Fee (or 20 percent for Qualified Nonprofit Developments) to be paid or $150,000, whichever is greater.

(b)  Maximum Request  Limit  (Competitive HTC  Only). For  any  given  Development, an  Applicant  may  not
request more than 150 percent of the credit amount available in the sub‐region based on estimates released
by the Department on December 1, or $1,500,000, whichever is less, or $2,000,000 for Applications under the
At‐Risk Set‐Aside. The Department will consider the amount in the Funding Request of the pre‐application
and  Application  to be  the amount of Housing Tax  Credits  requested  and will  automatically  reduce  the
Applicant’s request  to  the maximum allowable under this subsection  if  exceeded.  Regardless  of  the  credit
amount requested or any subsequent changes to the request made by staff, the Board may not award to any
individual Development more than $2 million in a single Application Round. (§2306.6711(b)) 
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Author: ccbump Subject: Highlight Date: 10/21/12 9:04:00 PM 
11.4 4 b - Maximum Request Limit - 
 
Please increase the award amount per application to $2,000,000.  In order for communities to be sustainable, over 
long periods of time, developers need to be able to develop larger communities.  It's quality not quantity of 
communitiesi and larger communities are more effective to manage.  
 

ccbump
Typewritten Text
Chapter 11 Comments - October 22, 2012



       
 

                   
         

       
             

 
     
   
           

   

       
                 

                 
           
         

 
   

 

           
     

   
         

   
 

               
 

       
  

 

           

     
   

             
     

             
         

     
         

           
       

  

           
             

 

   

             
         

   
       

(F)  Contingent  Qualified  Nonprofit  Set‐Aside  Step  (Step  6).  If  an  insufficient number of Applications 
participating in  the  Nonprofit Set‐Aside are  selected  after  implementing the  criteria described  in 
subparagraphs  (A)  –  (F)  of  this  paragraph  to meet the  requirements  of  the 10 percent Nonprofit  Set‐
Aside, action must be taken to modify the criteria described in subparagraphs (A) – (F) of this paragraph
to ensure the set‐aside requirements are met. Therefore, the criteria described in subparagraphs (C) – (F) 
of  this paragraph  will  be  repeated  after  selection  of  the  highest scoring  Application(s)  under  the 
Nonprofit Set‐Aside  statewide  are  selected  to  meet  the  minimum  requirements of  the  Nonprofit  Set‐
Aside. This  step may cause some  lower  scoring  Applications  in  a  sub‐region to be selected  instead of a
higher scoring Application not participating in the Nonprofit Set‐Aside.

(4) Waiting List. The Applications that do not receive an award by July 31 and remain active and eligible will
be recommended for placement on the waiting list. Applications on the waiting list are selected for an award
when the remaining balance of tax credits is sufficient to award the next Application on the waiting list. The
waiting list is  not static.  The  allocation process will  be  used in  determining the Application  to  award.  For 
example, if credits are returned, those credits will first be made available in the set‐aside or sub‐region from 
which  they  were  originally  awarded.  This  means  that  the  first Application  on  the  waiting  list  is  in  part 
contingent on the nature of the credits that became available for award. (§2306.6710(a) ‐ (f); §2306.111) 

§11.7. Tie Breaker Factors. In  the  event  there  are  Competitive HTC Applications  that  receive  the  same 
number of points  in  any given  set‐aside category,  rural  regional  allocation or urban  regional  allocation, or 
rural or state collapse, the Department will utilize the factors in this section, in the order they are presented,
to determine which  Development will  receive  preference  in  consideration  for  an  award.   The  tie  breaker  
factors are not intended to specifically address a tie between equally underserved sub‐regions in the rural or
statewide collapse. 

(1)  Applications  ranking  higher  on  the  Opportunity  Index  under  §11.9(c)(4)  of this  chapter  (relating  to 
Competitive HTC Selection Criteria) as compared to another Application with the same score. 

(2) Applications proposed to be  located the greatest distance from the nearest Housing Tax Credit assisted
Development. 

§11.8. PreApplication Requirements (Competitive HTC Only).

(a) General Submission Requirements.  The pre‐application process allows Applicants interested in pursuing 
an Application to assess potential competition across the thirteen (13) state service regions, sub‐regions and 
set‐asides.  Based on an understanding of the potential competition they can make a more informed decision 
whether  they wish  to proceed  to  prepare  and  submit  an Application.  A  complete pre‐application  is  a pre‐
application that meets all of the Department's criteria, as outlined  in subsections (a)  and  (b) of  this section,
with  all  required  information  and  exhibits  provided  pursuant  to  the  Multifamily  Programs  Procedures  
Manual.

(1) The pre‐application must be  submitted,  along with  the  required pre‐application  fee  as described  in
§10.901 of this chapter (relating to Fee Schedule), no later than the Pre‐application Final Delivery Date as 
identified in §11.2 of this chapter (relating to Program Calendar for Competitive Housing Tax Credits).  If
such pre‐application and corresponding fee are not submitted on or before this deadline the Applicant will
be deemed to have not

(2)  The  pre‐application  s

 made a pre‐application.

f  one  (1)  CD‐R  containing  a  PD d  Excel  copy  to  thehall  consist  o F  copy  an
Department in the form of a single file and individually bookmarked as presented in the order as required 
in the Multifamily Programs Procedures Manual.

(3) Only one pre‐application may be submitted by an Applicant for each Development Site.  

(4) Department review at this stage is limited, and not all issues of eligibility and threshold are reviewed
or addressed at pre‐application. Acceptance by staff of a pre‐application does not ensure that an Applicant
satisfies all Application eligibility, threshold or documentation requirements. While the pre‐application is
more  limited  in  scope  than an  Application,  pre‐applications  are  subject  to  the  same  limitations,
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11.7 1 - Tie-breaker one favors General Population.  We recommend ranking application by Median Household 
income and award based on highest Median Household Income.  In this scenario there would never be a need for the 
second tie-breaker.  Ranking by MHI gives all applications an equal opportunity to compete.  
 



       
 

         
           

 

         
       

       

           

 

 

   

   

 

     
 

       

         
     

 

       
               

         
     
         

           
       

       
     

         
       

       
   

             
   

              
             

 
               
         

       
             

       

restrictions,  or  causes for disqualification or  termination as a  full Application,  and pre‐applications will
thus  be subject to  the  same consequences  for  violation,  including  but  not  limited  to loss  of points  and
termination of

tion Threshold Criteria.  Pursuant to Texas Government Code, §2306.6704(c) pre‐applications(b) Pre‐Applica 

the pre‐application. 

will be rejected unless they meet the threshold criteria described in paragraphs (1) and (2) of this subsection:

(1) Submission of the competitive HTC pre‐application in the form prescribed by the Department which
identifies at a minimum:

(A)  Site Control  meeting  the  requirements of §10.204(9)  of this  title  (relating  to Required
Documentation for Application Submission);

(B) Funding request;

(C) Target Population;

(D) Requested set‐asides (At‐Risk, USDA, Nonprofit, and/or Rural);

(E) Total Number of Units proposed;

(F) Census tract number in which the Development Site is located;

(G) Expected score for each of the scoring items identified in the pre‐application materials;

(H) All issues requiring waivers necessary for the filing of an eligible Application; and

(I) Any community revitalization plan the Applicant anticipates using for points under §11.9(d)(6) of
this chapter (relating to Competitive HTC Selection Criteria).

(2)  Evidence  in  the  form of a  certification  provided in  the  pre‐application,  that all  of the  notifications
required under this paragraph have been made. (§2306.6704)

(A)  Neighborhood  Organization  Requests.  The  Applicant must  request  a  list of Neighborhoo
Organizations on  record with  the  county  and  state  whose  boundaries  include  the  propose

d
d

Development Site:

(i) No later than the Pre‐application Neighborhood Organization Request Date identified in §11.2
of this chapter,  the  Applicant must  e‐mail,  fax or mail  with registered  receipt a completed
Neighborhood Organization Request letter as provided in the pre‐application to the local elected
official,  as applicable,  based  on  where  the  Development is  proposed  to  be  located.  If  the
Development is located in an area that has district based locally elected officials, or both at‐large
and district based locally elected officials, the request must be made to the city council member
or county commissioner representing that district; if the Development is located in an area that
has only at‐large local elected officials, the request must be made to the mayor or judge
for  the jurisdiction.  If  the Development  is not  located within a city or  it’s ETJ,  the

county
county  local

elected official must be contacted. In the event that  local elected officials refer the Applicant to
another source, the Applicant must request Neighborhood Organizations from that source in the
same format;

(ii) The Applicant must list in the pre‐application all Neighborhood Organizations on record with
the county or state whose boundaries include the proposed Development Site as provided by the
local elected officials,  or that the  Applicant has  knowledge  of (regardless  of  whether  the
organization is on record with the county or state) as of the date of pre‐application submission.

(B) Notification Reci ients. No later than the date the pre‐application is submitted, notification must
be sent to all of the

p
persons or entities prescribed in clauses (i) – (viii) of this subparagraph whose

jurisdiction  or boundaries  include  the  Development  Site.  Developments  located  in  an  Extra
Territorial Jurisdiction  (ETJ)  of a city  are  required  to  notify both city and county  officials. The
notifications may be  sent by  e‐mail,  fax  or mail  with registered  return  receipt  or  similar  tracking
mechanism in the format required in the Pre‐application Notification Template provided in the pre‐
application.  The  Applicant is  encouraged to  retain proof of delivery  in  the  event the Department
requires proof of notification. Acceptable evidence of such delivery is demonstrated by signed receipt
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11.8 b 1 I - Pre-App Submission - please move the requirement for submission of the revitalization plan to the full 
application deadline date for the 2013 round to give municipalities time to comply with the current requirements for a 
revitalization zone.  
 



       
 

     
   

         
     

       
           

  

   

 
               

     
                     

         
       

   
     

   

           
             

         
               

           
 

             
       

   
   

         
             

         
   

       

         
       

       
   

       
 

           
             

         
               

(1)  Size and Quality of the Units.  (§2306.6710(b)(1)(D);  §42(m)(1)(C)(iii)) An Application may qualify
for up to fourteen (14) points under subparagraphs (A) and (B) of this paragraph.

(A) Unit Sizes (7 points). The Development must meet the minimum requirements identified in this
subpara raph to qualify for points. Points for this item will be automatically granted for Applications
involvin

g
g Rehabilitation (excluding Reconstruction), for Developments receiving funding from USDA,

or for  Supportive Housing Developments  without  meeting these  square  footage  minimums only  if
requested in the Self Scoring Form.

(i) five‐hundred‐fifty (550) square feet for an Efficiency Unit;

(ii) six‐hundred‐fifty (650) square feet for a one Bedroom Unit;

(iii) eight‐hundred‐fifty (850) square feet for a two Bedroom Unit;

(iv) one‐thousand‐fifty (1,050) square feet for a three Bedroom Unit; and

(v) one‐thousand, two‐hundred‐fifty (1,250) square feet for a four Bedroom Unit.

(B)  Unit Features  (7  points).  Applications  in  which  Developments  provide  specific  amenity  and
quality features in every Unit at no extra charge to the tenant will be awarded points based on the
point structure  provided  in  §10.101(b)(6)(B)  of this  title  (relating  to  Site and  Development
Requirements and Restrictions) and as certified to in the Application.  The amenities will be required
to be  identified  in  the LURA. Rehabilitation Developments will  start with  a  base score of  three  (3)
points and Supportive Housing Developments will start with a base score of five (5) points.

(2)  Sponsor Characteristics.  §42(m)(1)(C)(iv)  (2).  An Application may qualify  to  receive points  under
subparagraph (A) or (B) of this paragraph.

(A)  An  Application may  qualify  to  receive  up  to  one  (1)  point  provided  the  ownership  structure
meets one of the requirements described in clauses (i) – (iii) of this subparagraph:

(i) A Person with at least 50 percent ownership interest in the General Partner also owns at least
50 percent interest in the General Partners of at least three (3) existing tax credit developments
n Texas, none of which are in Material Noncompliance. The IRS Form(s) 8609 must have beeni
issued  for  each of  the  properties used for  points under this paragraph  and  each must  have a
Uniform  Physical  Condition Standard (UPCS)  score  of at  least  85 based  on  their  most recent
inspection.

(ii)  The  ownership  structure  of the Development Owner includes a joint venture  between  an
experienced  Developer  and  an inexperienced  owner.  In  order  to  qualify  for this point,  the
inexperienced party must be unable to obtain an Experience Certificate under §10.204(5) of this
title  (relating  to Required  Documentation  for  Application  Submission).  In  addition,  the
experienced Owner must own at least 30 percent interest in the General Partner and also own at
least 50 percent  interest in  the General  Partner  of at least  three  (3)  existing tax  credit
developments  in Texas,  none of  which are  in Material  Non‐Compliance. The  IRS Form(s) 8609
must have been issued for each of the properties used for points under this subparagraph and
each must have a UPCS score of at least 85 based on their most recent inspection.

(iii)  A HUB  as  certified  by  the  Texas Comptroller  of  Public  Accounts  has  at least 51  percent
ownership  interest  in  the General  Partner,  materially  participates in  the  Development and
operation  of the Development throughout the  Compliance  Period,  and will  receive  at  least  20
percent of the cash flow from operations and at least 10 percent of the developer fee.

(B) An Application may qualify  to receive up  to  three (3) points provided the ownership structure
meets some combination of the requirements described in clauses (i) – (iii) of this subparagraph:

(i) A Person with at least 50 percent ownership interest in the General Partner also owns at least
50 percent interest in the General Partners of at least three (3) existing tax credit developments
n Texas, none of which are in Material Noncompliance. The IRS Form(s) 8609 must have beeni
issued for  each of  the  properties used  for  points under this  paragraph,  and  each must  have a 
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11.8(b)(2)(B)(i) and (ii) Sponsor Characteristics - Please clarify the rule.  Do these two items together mean that an 
Applicant can receive 3 points for having 5 existing tax credit developments or at least 3 existing tax credit 
developments?
 



       
 

           
     

         
     

     
       

       
         

   
                 

               

       
     

             
                   

               
           

                 
   

         
           

 

       
   

 

             
                 

   

         
     

             
       

             
                 

   
     

     
   

         
             

       
     

                   
   

   
           
           

             
     

                   

provided on‐site or transportation to those off‐site services identified on the list must be provided. The
same service may not

(4)  Opportunity  Index.

be used for more than one scoring item.

If the  proposed  Development Site  is  located  within a census  tract  that  has  a
poverty rate below 15 percent for Individuals (or 35 percent for Developments in Regions 11 and 13), an
Application may qualify  to receive up to seven (7) points upon meeting the additional requirements  in
subparagraphs (A) – (E) of this paragraph. The Department will base poverty rate on data from the most
recent 5‐year American Community Survey as available on November 15. Developments located in Rural
Areas  are  exempt from  meeting the  elementary  school  and  poverty rate  factors  under  each of
subparagraphs (A) – (E) of this paragraph, but the elementary schools in which tenants may attend can
have a rating below acceptable in order to qualify for points.  An elementary school attendance zone for
the Development Site does not include schools with district‐wide possibility of enrollment or no defined
attendance zones, sometimes known as magnet schools.  However, districts with district‐wide enrollment
and  only  one elementary school  are  acceptable.  The  applicable  school  rating will  be  the  2011
accountability rating assigned by the Texas Education Agency. School ratings will be determined by the
sc oo  number, so that in the case where a new school is formed or named or consolidated with another
sc
h
hoo
l
l but is considered to have the same number that rating will be used. A school that has never been

rated by the Texas Education Agency will use the district rating. If a school is configured to serve grades
that do  not  align  with  the Texas  Education Agency’s  conventions for  defining  elementary schools
(typically grades K‐5 or K‐6), the school will be considered to have the lower of the ratings of the schools
that would be combined to meet those conventions.

(A) Development targets the general population; income in the census tract is in the top quartile of
median  household  income for the  county  or MSA as  applicable  and  the  elementary school  is
exemplary or recognized (7 points);

(B) Development targets the general population; income in the census tract is in the top two quartiles
of  median household  income  for  the  county  or  MSA as  applicable  and  the  elementary  school  is
exemplary or recognized (5 points);

(C) Any Development, regardless of population served is located in a census tract with income in the
top quartile of median household  income for  the county or MSA as applicable and  the  elementary
school is exemplary or recognized (5 points);

(D) Any Development, regardless of population served is located in a census tract with income in the
top quartile of median household income for the county or MSA as applicable (3 points); or

(E) Any Development, regardless of population served is located in a census tract with income in the
top two quartiles of median household income for the county or MSA as applicable (1 point).

(5)  Educational  Excellence.  An  Application  may  qualify  to receive  up to  three (3) points for a
Development  Site located  within the attendance zone of  a  public  school with  an academic  rating of
recognized  or exemplary  (or  comparable  rating) by  the  Texas  Education  Agency,  as  described  in
subparagraphs (A) and (B) of this paragraph. An attendance zone does not include schools with district‐
wide  possibility  of  enrollment  or no defined  attendance  zones, sometimes  known  as  magnet  schools.
However,  districts with  district‐wide  enrollment and  only  one  elementary,  middle  or  high  school  (as
applicable) are acceptable.  The applicable school rating will be the 2011 accountability rating assigned
by the Texas Education Agency.  School ratings will be determined by the school number, so that in the
case where a new school  is formed or named or consolidated with another school but  is considered to
have the same number that rating will be used. A school that has never been rated by the Texas Education
Agency  will use the district  rating.  If a school  is configured to serve grades that do not align with  the
Texas  Education  Agency’s  conventions  for  defining elementary  schools  (typically  grades  K‐5  or  K‐6),
middle schools (typically grades 6‐8 or 7‐8) and high schools (typically grades 9‐12), the school will be
considered  to have  the  lower  of  the ratings  of  the schools  that  would  be combined  to meet  those
conventions.  In determining the ratings for all three levels of schools, ratings for all grades K‐12 must be
included, meaning that  two  or more  schools’  ratings may  be combined.  For  example,  in  the  case of an
elementary  school  which  serves  grades  K‐4  and  an intermediate  school  that  serves  grades 5‐6,  the
elementary school rating will be the lower of those two schools’ ratings. Also, in the case of a 9th grade 
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11.8(b)(4) We recommend that there should be additional categories for points.  For example, add a category that 
would allow any Development that does not serve General Population (elderly or supportive) in the top two quartiles of
MHI that have an exemplary or recognized elementary school (4 points).  As it stands right now the points awarded for
the second quartile for non General Population communities is not equitable.  
 



       
 

 
 

         
 

             
   

 
                   

                   
   

   

 

         
           

     
   

 

   
           

                   
       

          
     

             
   

             
       

   
     

             
   

         
 

         
       

     

           
     

       
                 

       
   

center and a high school that serves grades 10‐12, the high school rating will be considered the lower of 
those two schools’ ratings.

(A) Development is within the attendance zone of an elementary school, a middle school and a high
school with an academic rating of recognized or exemplary (3 points); or 

(B) Development is within the attendance zone of an elementary school and either a middle school or
high school with an academic rating of recognized or exemplary (1 point).

(6)  Underserved  Area. (§§2306.6725(b)(2);  2306.127,  42(m)(1)(C)(ii))  An  Application may  qualify  to 
receive up to two (2) points for proposed Developments located in one of the areas in subparagraphs (A)
–  (D)  of  this  paragraph.  Points  will  be  awarded  based  on  the  Development’s  Target Population  as 
identified in subparagraph (E) or (F) of this paragraph. 

(A) A Colonia;

(B) An Economically Distressed Area;

(C)  A  municipality,  or if  outside  of the  boundaries  of  any  municipality,  a  county  that has never
received a competitive tax credit allocation or a 4 percent non‐competitive tax credit allocation; or 

(D) For Rural Areas only, a census tract that has never received a competitive tax credit allocation or 
a 4 percent non‐competitive tax credit allocation serving the same Target Population. 

(E) General or Supportive Housing Developments (2 points); or 

(F) Qualified Elderly Developments (1 point).

(7)  Tenant Populations with  Special  Housing Needs.  (§42(m)(1)(C)(v))  An  Application may  qualify  to 
receive up to two (2) points for Developments  in which at  least 5 percent of  the  Units are set aside for
Persons with Special Needs. For purposes of this scoring item, Persons  with Special Needs  is defined as  
persons  with alcohol  and/or  drug addictions,  Colonia  residents, Persons  with  Disabilities,  victims  of
domestic  violence,  persons with HIV/AIDS,  homeless populations and  migrant  farm  workers. 
Throughout the  Compliance  Period, unless  otherwise  permitted  by  the  Department,  the  Development
Owner  agrees to  affirmatively  market Units to  Persons  with Special Needs. In addition, the Department 
will  require a minimum  twelve‐month period during which Units must  either  be  occupied by Persons 
with Special Needs or held vacant. After the twelve‐month period, the Development Owner will no longer
be required to hold Units vacant for households with special needs, but will  be required  to continue  to
affirmatively market Units to household with special needs.

(d) Criteria promoting community support and engagement. 

(1)  Quantifiable  Community Participation.  (§2306.6710(b)(1)(B);  §2306.6725(a)(2))  An  Application 
may qualify for up to sixteen (16) points for written statements from a Neighborhood Organization.  The
Neighborhood Organization must be on record with the Department or county in which the Development
Site is located and whose boundaries contain the Development Site, and which has been in existence no 
later than the Pre‐Application Final Delivery Date. The written statement must meet the requirements in
subparagraph (A) of this paragraph. 

(A) Statement Requirements.

(i) the Neighborhood Organization’s name, a written description and map of  the  organization’s
boundaries, signatures and contact information (phone, email and mailing address) for at  least
two individual members with authority to sign on behalf of the organization;

(ii) certification that the boundaries of the Neighborhood Organization contain the Development 
Site and that the Neighborhood Organization meets the definition pursuant to Texas Government 
Code, §2306.004(23‐a) and includes at least two separate residential households; and

(iii)  an  explicit expression  of support,  opposition,  or  neutrality.  Any  expression  of  opposition  
must be accompanied  with  at least  one reason forming  the basis of that  opposition.  A 
Neighborhood Organization is encouraged to be prepared to provide additional information with 
regard to opposition. 
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11.9 c 6 - Underserved Area - Instead of saying never on items C & D change the time limit to not having an award in 
the last 5 years. 
 
Also, allow for two points for any Target Population instead of favoring General.  
 



       
 

       
               

         
 

 

       

   

 
     

               

             
     

 

         
           

               
 

   
           

             
 

 

     
           

             
 

     
 

   

   

     
             

     
                   

   
   
                   

 

       
             

                     
               

         
 

(B)  Technical Assistance.  For  purposes of  this  section,  if  there is  no  Neighborhood  Organization
already on record, the Applicant, Development Owner, or Developer is allowed to provide technical
assistance in the creation of and/or placing on record of a Neighborhood Organization provided that
no Neighborhood Organization exists.

(i) Technical assistance is limited to:

(I)  the  use  of a facsimile,  copy  machine/copying,  email  and  accommodations at  public
meetings; and

(II) assistance in completing the QCP Neighborhood Information Packet, providing boundary
maps and assisting in the Administrative Deficiency process;

(ii) No person required to be listed in accordance with §2306.6707 may participate in any way in
the deliberations of a Neighborhood Organization of the Development to which the Application
requiring their  listing relates.  This does  not preclude their ability  to present information and
respond to questions at a duly held meeting where such matter is considered;

(iii) For non‐Identity of Interest Applications the seller or their agents could be a member of t e
oo Organization  if the seller  will  maintain  primary  residence  within  t

h
heNe

Ne
i
i
g
g
hb
hb
orh
orhoo

d
d Organizations boundaries.

(C) Point Values for Quantifiable Community Participation.  An Application may receive points based
on the values in clauses (i) – (vi) of this subparagraph.  Points will not be cumulated.  Where more
than  one  written  statement  is received  for an Application, the averaged weight  of all  statements
received in accordance with this subparagraph will be assessed and awarded.

(i) sixteen (16) points for explicit support from a Neighborhood Organization that, during at least
one  of the  three  prior  Application Rounds, provided  a  written  statement,  that qualified as
Quantifiable Community Participation, opposing any Competitive Housing Tax Credit Application
and whose boundaries remain unchanged;

(ii) fourteen (14) points for explicitly stated support from a Neighborhood Organization;

(iii) twelve (12) points for explicit neutrality from a Neighborhood Organization that, during at
least one of the three prior Application Rounds, provided a written statement, that qualified as
Quantifiable Community Participation, opposing any Competitive Housing Tax Credit Application
and whose boundaries remain unchanged;

(iv) ten (10) points for statements of neutrality from a Neighborhood Organization or statements
not meeting  all  the  explicit requirements  of this  section,  or  an  existing  Neighborhood
Organization provides no statement of eith

(v) ten (10) points for areas where no Neig

er support, opposition or neutrality;

hborhood Organization is in existence; or

(vi) zero (0) points for statements of opposition meeting the requirements of this subsection.

(D) Challenges to opposition. Any written statement from a Neighborhood Organization expressing
opposition  to an  Application may be  challenged  if it  is contrary to  findings  or  determinations,
including  zoning  determinations, of  a  municipality,  county,  school  district,  or other  local
governmental entity. If any such comment is challenged, the challenger must declare the basis for the
challenge.  The Neighborhood Organization  expressing opposition will  be given  seven  (7)  calendar
days to provide any support for the accuracy of its assertions. All such materials and the analysis of
the Department’s staff will be provided to a fact finder, chosen by the Department, for review and a
determination. The determination will be final and may not be waived or appealed.

(2)  Community  Input  other  than  Quantifiable Community  Participation.  If there  is no Neighborhood
Organization  on  record, then,  in order to  ascertain  if  there  is community  support, an  Application may
receive up to four (4) points for letters that qualify for points under subparagraphs (A), (B), and/or (C) of
this  paragraph. No  more than four (4) points  will be  awarded under  this  point  item  under  any
circumstances.  All  letters  must  be  submitted within  the  Application.  At no  time will  the Application
receive a score lower than zero (0) for this item. 
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Author: ccbump Subject: Highlight Date: 10/19/12 11:59:45 AM 
11.9 d 1 C Points for QCP - remove the two bonus points for groups that previously opposed a transaction.  If this 
point item is kept the effect could cause the program problems in the future.  There is an opportunity for developers to 
encourage groups to oppose competitors' applications so that they may reapply in the area of opposition the next year.
This rule encourages opposition and frankly our industry does not need to encourage local groups to oppose 
applications.  In order to accommodate the requirements of the Remedial Plan please limit the bonus scoring to 
Region 3 only.  
 



       
 

             
     

         
       

             
     
         

         
 

     
           

             
     

         
           

                   
     

         
           

   
       

                     
   

       
       

   
             

     
     

   
       

   

           
         

           
       
 

               
           

           
               
           

         
   

           
           

         
           

         
         

   

(A) An Application may receive (2 points) for each letter of support submitted from a community or
civic  organization  that  serves  the  community  in which  the Development  Site is  located. Letters  of
support must identify the specific Development and must state support of the specific Development
at the proposed location. To qualify, the organization must be qualified as tax exempt and have as a
primary (not  ancillary  or secondary)  purpose of the overall betterment, development,  or

of  the  community  as  a  whole  or  of  a  major  aspect  of  the  community  such asimprovement
improvement of schools, fire protection,  law enforcement, city‐wide transit, flood mitigation, or the
like. The community or civic organization must provide some documentation of its tax exempt status
and its existence and participation in the community in which the Development is located including,
but  not  limited  to,  a  listing of services  and/or members,  brochures,  annual reports,  etc.  Letters  of
support from organizations that cannot provide reasonable evidence that they are active in the area
that includes the location  of  the Development  will  not  be awarded points.  For purposes  of  this
subparagraph,  community and  civic organizations  do  not  include neighborhood  organizations,
governmental entities  (excluding Special  Management  Districts),  or taxing  entities.  Should an
Applicant elect this option and the Application receives letters in opposition, then two (2) points will
be  subtracted from the  score  for  each letter in  opposition, provided  that the letter  is from an
organization that would otherwise qualify under this subparagraph.

(B) An Application may receive (2) points for a letter of support, from a property owners association
created for a master planned community whose boundaries include the Development Site that does
not meet the requirements of a Neighborhood Organization for the purpose of awarding points under
paragraph (1) of this subsection.

(C) An Application may receive (2) points for a letter of support from a Special Management District,
whose  boundaries,  as  of  the  Full  Application  Delivery  Date as  identified  in  §11.2  of this  chapter
(relating  to Program Calendar  for Competitive Housing Tax Credits),  include  the Development  Site
and for which there is not a Neighborhood Organization on record with the county or state.

(D)  Input  that  evidences unlawful  discrimination  against  classes  of  persons  protected  by  Fair
Housing law or the scoring of which the Department determines to be contrary to the Department's
efforts to affirmatively further fair housing will not be considered. If the Department receives input
that could reasonably be suspected to implicate issues of non‐compliance under the Fair Housing Act,
staff will refer the matter to the Texas Workforce Commission for investigation, but such referral wi
not, standing alone, cause staff or the Department to terminate the Application. Staff will report a

ll
ll

such referrals to the Board and summarize the status of any such referrals in any recommendations.

(3) Commitment of Development Funding by Unit of General Local Government. (§2306.6710(b)(1)(E))
An Application may receive up to  thirteen (13) points  for a commitment of D funding from
the city  or  county  in  which  the Development  is proposed  to be located.  D

evelopment
evelopment  funding  from

instrumentalities  of a city  or  county  will  not qualify  for  points  under  this  scoring  item  unless  such
instrumentalities are first awarding such funds to the city or county for their administration or at least 60
percent of the governing board of the instrumentality is city council members from the city in which the
Development  will  be  located  (for Developments located  in  a city) or  county  commissioners from the
county in which the Development will be located (for Developments not located in a city). A government
instrumentality may not be a Related Party to the Applicant. Development funding must be provided in
the  form of a construction and/or permanent  loan with an interest  rate no  higher than the  Applicable
Federal Rate (AFR) and term of at least 5 years, a grant, an in‐kind contribution, a contribution which will
support the Development, such as vouchers, or combination thereof. Funds cannot have been provided to
the Unit of General Local Government by the Applicant or a Related Party. HOME Investment Partnership
Program or  Community  Development  Block  Grant  funds  administered  by the State of  Texas  cannot be
utilized for points under this scoring item. The Applicant must provide evidence in the Application that
an  application or  request  for the  development funds  has  been  submitted in  the  form of  an
acknowledgement  from  the applicable  city  or  county.  The  acknowledgement  must  also state that a
decision with regard to the awards of such funding will occur no later than August 1. A firm commitment
of  funds  is required by Commitment or the points will be  lost  (except  for  Applicants electing  the point
under subparagraph (B) of this paragraph). 
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11.9(d)(3) Commitment of Development Funding by UGLG -  
 
Please allow TDHCA HOME funds to count towards this item. Otherwise it unfairly penalizes Developments in Non-
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this clause or six (6) points for at least two (2) of the items described in subclauses (I) – (IV) of
this clause:

(I)  Paved roadways or expansion of paved roadways by at least one lane;

(II)

(III

 Water and/or wastewater service;  

) Construction of a new police or fire station within one (1) mile of the Development Site
that has a service area that includes the Development Site; and

(IV) Construction of a new hospital or expansion of an existing hospital’s capacity by at least
25 percent within five (5) miles of the Development Site and ambulance service to and from
the hospital is available at the Development Site.

(ii) The Applicant must provide a letter from a government official with specific knowledge of the
project. However,  the  Department staff may rely  on  other  documentation  that  reasonably 
documents  that  the substance of  this  clause  is met,  in Department Staff’s  sole determination.  A
letter must include: 

(I) the nature and scope of the project; 

(II) the date completed or projected compl

(III) source of funding for the project; 

etion;

(IV) proximity to the Development Site; and

(V) the date of any applicable city or county approvals, if not already completed. 

(e) Criteria promoting the efficient use of limited resources and applicant accountability. 

(1)  Financial  Feasibility.  (§2306.6710(b)(1)(A))  An  Application may  qualify  to  receive  a  maximum  of
eighteen (18) points  for  this  item.  To  qualify  for  points,  a  15‐year itemized pro forma that includes all 
projected income, operating expenses and debt service, and underlying growth assumptions, reflecting a 
minimum must‐pay debt  coverage  ratio of  1.15  for  each year must be  submitted. The pro  forma must
include  the  signature  and contact information  evidencing  that it  has been  reviewed  and  found  to be
acceptable by an authorized representative of a proposed construction or permanent Third Party lender. 
An acceptable form of lender approval letter is found in the application.  If the letter evidences review of
the  Development alone  it will  receive  sixteen  (16)  points.  If the  letter  evidences  review  of  the
Development and the Principals, it will receive eighteen (18) points. 

(2) Cost of Development per Square Foot. (§2306.6710(b)(1)(H); §42(m)(1)(C)(iii)) An Application may 
qualify to receive up to ten (10) points based on the Building Cost (less any structured parking cost that
is not included in Eligible Basis) per square foot of the Application, as originally submitted and certified 
to by the General Contractor, relative to the mean cost per square foot for all similar development types. 
Structured parking costs must be supported by a cost estimate from a Third Party General Contractor or 
subcontractor with experience in structured parking. The square footage used will be the Net Rentable 
Area (NRA). For the purposes of this paragraph only, if a building is in a Qualified Elderly Development 
with an elevator or a Development with one or more buildings any of which have elevators serving four 
or more floors (Elevator Served Development) the NRA will include elevator served interior corridors. If
the proposed Development is a Supportive Housing Development, the NRA will  include elevator served 
interior corridors and 50 square feet of common area per Unit. As it relates to this paragraph, an interior 
corridor  is  a corridor  that  is  enclosed,  heated  and/or  cooled  and  otherwise  finished  space.  The
calculations will be based on the cost listed in the Development Cost Schedule and NRA shown in the Rent 
Schedule of th

(A) Eac 

e Application. 

h Application will be categorized as: 

(i)  Qualified  Elderly  and  Elevator  Served  Development,  more  than  75  percent single  family
design, and Supportive Housing Developments; or 
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(ii) All ot ions proposing New Construction, Reconstruction, or Adaptive Reuse; or

(iii) All ot

her Applicat

her Applications proposing Rehabilitation.

(B) Within each category listed in subparagraph (A), points will be awarded as follows:

(i) Within 8 percent and equal to or less than the mean cost

(ii) Within 5 percent and greater than the mean cost per

per square foot (10 points);

foot ( );square 10 points

(iii) Within 13 percent and equal to or less than the mean cost per square foot (9 points);

(iv) Within 10 percent and greater than the mean cost per square foot (8 points);

(v) Within 18 percent and equal to or less than the mean cost per square foot (7 points);

(vi) Within 15 percent and greater than the mean cost per square foot (6 points); or

(vii) Within 20 percent of the mean cost per square foot (5 points)

(C) Developments with Building Costs of less than $80 per square foot shall receive no less than eight
(8)  points. Points under  this  subparagraph  are  not in  addition  to the  points  achieved  under
subparagraph (B) of this paragraph.

(3) Pre‐application Participation. (§2306.6704) An Application may qualify to receive up to six (6) points
provided a pre‐application was submitted during the Pre‐Application Acceptance Period and meets the
requirements described in subparagraphs (A) – (I) of this paragraph:

(A) The  total number of Units does not increase by more  than 10  percent  from pre‐application to
Application;

(B) The designation of the proposed Development as Rural or Urban remains the same;

(C) The proposed Development serves the same Target

(D) The pre‐application and Application are participating in

Population;

e same set‐asides (At‐Risk, USDA, Non‐
Profit, and/or Rural);

th

(E) The Application final score (inclusive of only scoring items reflected on the self score form) does
not vary by more than six (6) points from what was reflected in the pre‐application self score;

(F)

(G) 

All necessary waivers and pre‐clearance were requested in the pre‐application;

The Development Site at Application is at  least  in part the Development Site at pre‐application,
and the census tract number listed at pre‐application is the same at Application;

(H) The pre‐application met all applicable requirements; and

(I) The community revitalization plan the Applicant used for points under subsection (d)(6) of this
section was submitted at the time of pre‐application.

(4) Leveraging of Private, State, and Federal Resources. (§2306.6725(a)(3))

(A) An Application may qualify to receive up to three (3) points if at least 5 percent of the total Units
are restricted to serve households at or below 30 percent of AMGI (restrictions elected under other
point items may count) and the Housing Tax Credit funding request for the proposed Development
meet one of the levels described in clauses (i) – (iv) of this subparagraph:

(i)  the Development  leverages  CDBG  Disaster  Recovery,  HOPE  VI,  or  Choice  Neighborhoods
funding and the Housing Tax Credit Funding Request is less than 8 percent of the Total Housing
Development Cost (3 points); or

(ii)
Development Cost (3 points); or

(iii) 

If  the  Housing Tax  Credit funding  request is  less  than  7  percent  of the Total  Housing

If the  Housing  Tax  Credit funding  request is  less  than 8 percent  of the  Total  Housing
Development Cost (2 points); or 
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involve USDA  as a lender  if the Applicant is  not  determined to be  at fault  for  not  meeting the
deadline.

(D) Any penalties assessed by the Board for subparagraph (A) or (B) of this paragraph based on a
Housing Tax Credit Commitment from the preceding Application Round will be attributable to the
Applicant or Affiliate of an Application submitted in the current Application Round. 

§11.10. Challenges of Competitive HTC Applications.

Challenges.  The  D rtment will  address  challenges received  from unrelated entities  to  a specific  active
Application. The D

epa
epartment will utilize a preponderance of the evidence standard and determinations made

by the Department concerning challenges cannot be appealed by a party unrelated to the Applicant that is the
subject of the challenge. The challenge process shall be as stated in paragraphs (1) ‐ (12) of this section.  A
matter, even if raised as a challenge, that staff chooses to treat as an Administrative Deficiency will be treated
and handled as an Administrative Deficiency, not as a challenge.

(1) The challenge must be received by the Department no later than the Application Challenges Deadline
as identified in §11.2 of this chapter (relating to Program Calendar for Competitive Housing Tax Credits)
and must be accompanied by the corresponding non‐refundable challenge processing fee as described in
§10.901 of this title (relating to Fee Schedule). Unless the required fee is received with the challenge, no
challenge will be deemed to have been submitted, and the challenge fee must be paid for each Application
challenged by a challenger.

(2) A challenge must be clearly identified as such, using that word in all capital  letters at the top of the
page,  and  it  must state  the  specific identity  of and contact information  for the person  making  the
challenge.

(3) Challengers must  provide, at the  time of  filing the challenge,  any briefing,  documentation or  other
information  that  the challenger offers  in support of  the challenge.  Challengers must  provide  sufficient
credible evidence that, if confirmed, would substantiate the challenge.

(4)  Challenges  to  the  financial  feasibility  of the  proposed Development  are  premature  and will  not  be
accepted; as such issues will be addressed during the underwriting phase of the process.

(5)  Challenges relating  to undesirable area  features as  described  in  §10.101(a)(4)  of this  chapter
(relating to Site and Development Requirements and Restrictions) will not be accepted unless they relate
to a failure to disclose substantive issues not already disclosed.

(6) Challengers are encouraged to be prudent in identifying issues to challenge, realizing that most issues
will be identified and addressed through the routine review and Administrative Deficiency process;

(7)  Once  a challenge  on  an  Application  has  been  submitted,  subsequent  challenges  on  the  same
Application from the same challenger will not be accepted;

(8)  The  Department  shall  promptly  post all items received  and  purporting to  be  challenges  and  any
pertinent information to its website;

(9) The Department  shall notify the Applicant  that a challenge was received within seven  (7) business
days of the challenge deadline;

(10) The Applicant must provide a response regarding the challenge within fifteen (15) business days of
their receipt of the challenge; and

(11)  The  Department shall promptly  post its determinations  of all  matters  submitted  as challenges.
Because of statutory requirements regarding the posting of materials to be considered by the Board, staff
may be  required to  provide  information  on late  received items relating  to challenges as handouts at a
Board meeting.

(12) Staff determinations regarding all challenges will be reported to the Board as report items. 
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(1)  Applications  that meet any  of the  criteria under  §11.9(c)(4)  of this  title (relating  to Competitive HTC 
Selection Criteria).

(2) Applications proposed to be  located the greatest distance from the nearest Housing Tax Credit assisted
Development. 

(d) Inducement Resolution.  After  the pre‐applications have  been scored  and  ranked,  the  pre‐application 
and  proposed financing  structure  will  be  presented  to  the  Department's  Board for  consideration  of  an
inducement  resolution declaring  the  Department's  initial  intent to issue  Bonds  with  respect  to the 
Development.  Approval of the  inducement resolution does not guarantee final Board approval of the Bond
Application. Department  staff  may  recommend  that  the Board not  approve an inducement  resolution  for a 
pre‐application. Because each Development is unique, making the final determination to issue Bonds is often
dependent on the issues presented at the time the full Application is presented to the Board. 

§12.5. PreApplication Threshold Requirements. 

The  threshold  requirements of a pre‐application  include  the  criteria listed  in paragraphs  (1) – (10) of this
section.    As  the  Department  reviews  the  pre‐application  the  assumptions  as  reflected  in  Chapter  10, 
Subchapter D of this title (relating to Underwriting and Loan Policies) will be utilized even if not reflected by
the Applicant in the pre‐application.

(1) Submission of the multifamily bond pre‐application in the form prescribed by the Department;

(2) Completed Bond Review Board Residential Rental Attachment for the current program year;

(3) Site Control, evidenced by the documentation required under §10.204(9) of this title (relating to Required 
Documentation  for Application Submission).  The Site Control must be valid  through  the date of  the Board
meeting at which the inducement resolution is considered and must meet the requirements of §10.204(9) at
the time of Application;  

(4) Zoning evidenced by the documentation required under §10.204(10) of this title;

(5) Boundary Survey or Plat clearly identifying the location and boundaries of the subject Property;

(6) Current market information (must support affordable rents); 

(7) Local area map that shows the location of the Development Site and the location of at least six (6) services 
within a one mile  radius (two  miles  if in  a  Rural  Area).  The mandatory site characteristics are identified in
§10.101(a)(2) of this title (relating to Site and Development Requirements and Restrictions); 

(8) Organization Chart showing the structure of the Development Owner and of any Developer or Guarantor,
providing  the names  and  ownership  percentages  of all  Persons  having  an  ownership  interest  in  the 
Development Owner or the Developer or Guarantor, as applicable;

(9) Evidence of Entity Registration or Reservation with the Texas Office of the Secretary of State;

(10) A certification, as provided in the pre‐application, that the Applicant met the requirements and deadlines 
for public notifications as identified in §10.203 of this title (relating to Public Notifications (§2306.5705(9))).
Notifications  must not be  older  than  three  (3)  months  prior to  the  date of Application  submission.  Re‐
notification will  be  required  by Applicants who have  submitted  a  change in  the Application, whether from 
pre‐application to Application or as a result of an Administrative Deficiency that reflects a total Unit increase 
of greater than 10 percent. 

§12.6. Pre

The  section 

Application Scoring Criteria.

identifies  the  scoring criteria used  in  evaluating and  ranking pre‐applications.  The  criteria 
identified below include those  items required under Texas Government Code, §2306.359 and other criteria 
considered  important  by  the  Department.  Any  scoring  items  that require  supplemental  information  to
substantiate points must be submitted in the pre‐application, as further outlined in the Multifamily Bond Pre‐
Application Submission Procedures Manual.  Applicant’s proposing multiple sites will be required to submit a 
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Mill City Neighborhood Association (MCNA) 
3814 S. Fitzhugh Ave. 
Dallas, Texas 75210 

  
 
 
 
 
October 19, 2012  
 
Tim Irvine, Exec. Director 
TDHCA 
P.O. Box 13941 
Austin, TX 78711‐3941 
 
RE: LIHTC M/F Development Ref. ICP v. TDHCA Lawsuit  
        Neighborhood Support Letter  
 
Dear Mr. Irvine; 
 
Please allow me to introduce myself, I am Jim Slaughter, Acting President of the Mill City Neighborhood 
Association, located in the city of Dallas, Texas. 
 
The Mill City Neighborhood Association (MCNA) physical location boundaries are depicted by the outline of Census 
Tract 27.02.  We are located in postal zip code zone 75210.  The organization is also listed with the City of Dallas, 
Strategic Customer Services‐ Community Associations.  For a map of our designated area, please visit their website 
at: www.dallascityhall.com/scs/community_mapping_project.html. 
 
Started in July’2004, the MCNA is committed to revitalizing the community through grass roots efforts.  Our 
neighborhood improvements projects are directed at projects such as; vacant house blight, trash/brush pickup, 
crime watch activities, stray animal control, code enforcement, housing rehabilitation and new housing/retail 
development. 
  
We previously supported the proposed 136 unit Hatcher Square Project, proposed by Frazier Revitalization 
Initiative in your last round of Tax Credits.  Unfortunately, the Hatcher Square Project was not funded by your 
agency.  We are still hopefully optimistic about future rounds. 
 
Since that time, we have become aware of the issues related to the ICP vs TDHCA lawsuit, and the negative effect 
the lawsuit is having on affordable housing development in low income areas; such as our neighborhood 
boundaries. It is our understanding that the current Judge’s Order in this case will put our community out of the 
“preference boundaries” for any future LIHTC projects.   
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Mr. Irvine, if this is the case, we will never be able to rebuilt our community for lack of adequate financing.  
Conventional financing will not be able to fund below market rate rents development projects; thus new 
construction will be a thing of the past in our neighborhood.  Not only is this a problem for our community, it is a 
problem for the state and nation as a whole.  If we take away the financing vehicle for projects serving low‐income 
citizens, then how and will these individuals find adequate housing needs in the future?  Relocating families to a 
non‐impacted area only further isolates them from their family support systems and encourages their failure to 
move above low income status.   
 
The LIHTC program, approved by Congress, and used by States throughout the United States; have clearly shown 
to assist those with the lowest incomes, for long periods of time.  Placing project in QCTs (low‐income 
neighborhoods) have proven to be a very effective tool in enhancing neighborhoods while providing much needed 
housing. I believe this was the initial intent of Congress when the program was first developed. 
 
Therefore, I urge you, with the support of our neighborhood association; to do the following: 
 

• Appeal the decision and Order if the Judge denies the current Motion. 
 

• File another motion requesting a stay of the Judge’s Order until a court of final resort can determine the 
case, and   

 
• Revise sections of the Proposed 2013 QAP, so that projects in OCTs, that are part of a comprehensive 

revitalization plan supported by the local city, have a fair competitive chance to receive an award. 
 
I’m available at (214) 500‐4233, if you need further clarification on any comment mentioned in this letter.  
 
Thanks for your continued time and support. 
 
Respectfully submitted, 
 
Jim Slaughter 
 
Jim Slaughter 
Acting President 
Mill City  Neighborhood Assn. 
Jim_slaughter@sbcglobal.net 

 
Cc: Frazier HS, LP, P.O. Box 796368, Dallas, TX 75379 
        Mill City Renaissance Neighborhood Assn. Officers 
        Members of the TDHCA Board of Directors 
        State Senator Royce West, District 23 
        State Representative Eric Johnson, District 100 
        US Rep. Congresswoman Eddie B. Johnson, District 30  



 
 
 
 
 
 
 
 
 
 

Comment (50) 
Laura Llanes, Housing Authority of the City of Laredo 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 

Comment (51) 
United States Green Building Council (USGBC) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 

Comment (52) 
Barry Palmer, Coats Rose 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 











 
 
 
 
 
 
 
 
 
 
 

Comment (53) 
Ruben Sepulveda, Weslaco Housing Authority 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 
 

Comment (54) 
J. Fernandez Lopez, Pharr Housing Authority 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 

Comment (55) 
Jose A. Saenz, McAllen Housing Authority 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 

Comment (56) 
Henry Flores, Madhouse Development 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Cameron Dorsey
To: Teresa Morales; 
Subject: FW: Comments to the 2013 QAP
Date: Monday, October 22, 2012 5:37:46 PM

From: henry@madhousedevelopment.net [mailto:henry@madhousedevelopment.
net]
Sent: Monday, October 22, 2012 3:30 PM 
To: jean.latsha@tdhca.state.tx.us 
Cc: Cameron Dorsey (cameron.dorsey@tdhca.state.tx.us) 
Subject: Comments to the 2013 QAP

Jean: On behalf of Madhouse Development, Henry IV and I wanted to offer 
the following comments regarding the Competitive HTC Selection Criteria 
from the draft Qualified Allocation Plan (“QAP”) for 2013:

1)      We are generally supportive of the language stated in section 11.9 (b)
(2) Sponsor Characteristics and feel that successful experience in Texas 
should be part of the evaluation criteria but we feel that the use of the 
Uniform Physical Condition Standard (“UPCS”) adds an unacceptable level 
of uncertainty to this standard because of inconsistencies in the scoring 
related to this inspection process.  We agree that the benchmark standard 
should be three properties but we feel that the only relevant test that should 
be applied is that the aforementioned three properties must not be in Material 
Noncompliance.   A minimum score of 70 should be considered acceptable 
If TDHCA insists on using a UPCS score in its review.  We also believe that 
Section B (i) and B (ii) should be mutually exclusive.  If not revised, a 
developer that has 5 developments that meet the current definition will 
qualify under those two criteria for a total of three points;  I don't believe that 
it was TDHCA’s intent to allocate points in this fashion.

2)      The definition of eligible entities uses for Section 11.9 (b)(3) 
Commitment of Development Funding by Unit of General Local 
Government should be broad enough to include “multi-jurisdictional”



entities since these type of entities are found in abundance in the poorest 
parts of Texas.  For example, Housing Finance Corporations (“HFC”) are 
often formed by a contingent of counties in South Texas to gain efficiency of 
scale and maximize the value of the opportunities being presented to their 
constituents.  The boards of these HFC entities are almost always comprised 
of the County Judges of the participating counties or at a minimum other 
elected officials and operate only within their territorial jurisdiction.  I do 
agree that efforts to limit state wide entities is legitimate but these HFC type 
of entities should not be “punished” as part of the process.

3)      Section 11.9 (b)(6) describes the criteria relative to the Community 
Revitalization Plan.  We believe that the proposed criteria is overly 
restrictive and that Tax Increment Financing (“TIF”) districts or other similar 
variations of this type of district which are intended to capture projected tax 
revenue should be included as eligible for consideration as “Community
Revitalization Plans”.   A TIF  is a public financing method that is used for 
subsidizing redevelopment, and other community-improvement projects in 
many parts of Texas.  TIF is a method to use future gains in taxes to 
subsidize current improvements, which are projected to create the conditions 
for said gains. The completion of a public project often results in an increase 
in the value of surrounding real estate which generates additional tax 
revenue. When an increase in site value and private investment generates an 
increase in tax revenues, it is the "tax increment." Tax Increment Financing 
dedicates tax increments within a certain defined district to finance the debt 
that is issued to pay for the project. TIF is often designed to channel funding 
toward improvements in distressed, underdeveloped, or underutilized parts 
of a jurisdiction where development might otherwise not occur. TIF creates 
funding for public or private projects by borrowing against the future 
increase in these property-tax revenues.  We believe that the dedication of 
these revenue sources by a community demonstrates exactly the local 
commitment required by this point item.

4)      Section 11.9 (e)(2)(B) establishes the scoring criteria for points to be 
awarded relative to a “mean cost per square foot” test.  The language being 
proposed is overly complicated and fails to address any significant public 
policy issue. We would suggest that the scoring method used last year for 
cost containment was more than adequate and we urge TDHCA to continue 
to use the existing protocol with $80 per square foot used as the new 



benchmark standard.  There is no reason to modify this simple test originally 
implemented to maximize the number of transactions funded per annual 
cycle while establishing an adequate cost threshold to ensure the quality of 
the properties developed under the program.

5)      Section 11.9 (e)(7) Development Size suggests that a point be awarded 
to any application  proposing a project with less than 50 units.   The size of a 
Development should be a function of market demand and financial 
feasibility and TDHCA should allow these factors to determine the 
appropriate size of a proposed apartment community.  TDHCA should 
eliminate this scoring item.

Madhouse appreciates the opportunity to offer these comments regarding the 
2013 QAP.  Please let either of us know if you have any questions. Thanks.
Henry Flores



From: Cameron Dorsey
To: Teresa Morales; 
Subject: FW: Additional QAP comment
Date: Monday, October 22, 2012 5:35:30 PM

From: henry@madhousedevelopment.net [mailto:henry@madhousedevelopment.
net]
Sent: Monday, October 22, 2012 3:35 PM 
To: jean.latsha@tdhca.state.tx.us 
Cc: Cameron Dorsey (cameron.dorsey@tdhca.state.tx.us) 
Subject: Additional QAP comment

Jean: I wanted to offer one additional comment as Chairman of the Board of 
Commissioners of the Housing Authority of the City of Austin(“HACA”).
 Pursuant to §11.5(3)(D), the redevelopment of public housing qualifies for 
At-Risk designation where “no less than 25 percent of the proposed Units 
must be public housing units” in the final project.  While HACA understands 
that some of the language in this section regarding the At-Risk Set-Aside is 
required by statute, we ask that the TDHCA Board use its discretion so that 
the proposed language is modified to read that, “no less than 25 percent of 
the proposed Units must be public housing units or units assisted by a 
project-based rental subsidy agreement with a term of at least 15 years.”

We believe that the 25% benchmark standard is appropriate as written; 
however, restricting the designation to, “public housing units” fails to 
include units subsidized via a project-based rental assistance contract, which 
is the direction of national housing policy with the U.S. Department of 
Housing and Urban Development (“HUD”).  Due to financial and budgetary 
constraints, HUD must identify other funding sources to preserve and 
improve aging properties, as it can no longer continue to subsidize Public 
Housing Authorities (“PHAs”) at previous levels.  Under the current public 
housing financing model, PHAs cannot access private debt.  Through current 
HUD programs and initiatives, such as the Rental Assistance Demonstration 
and the Choice Neighborhood Initiative, HUD encourages the conversion of 
existing public housing units to units covered by a long-term, project-based 
rental assistance contract. These new initiatives are based on HUD’s
recognition that the lack of federal funding will make maintaining the 
current public housing structure untenable, and that future funding must be 



focused on tenant rental subsidy, and not the funding of public housing 
authority entities or physical assets.  The conversion of the assistance from 
public housing to project-based rental assistance enables PHAs and owners 
to access private debt and equity to address immediate and long-term capital 
needs.  At their core, these initiatives focus on the preservation and 
improvement of “At-Risk” public housing properties, without additional 
federal subsidy funding.  We believe our proposed language is in line with 
current HUD policy, and the spirit of the At-Risk Set-Aside when enacted 
under §2306.  Our proposed language would marry HUD’s concept of 
preserving public housing properties by accessing private debt and equity, 
with TDHCA’s priority of preserving At-Risk public housing units.

Thanks and let me know if you have any specific questions.

Henry



 
 
 
 
 
 
 
 
 
 
 

Comment (57) 
Laolu Davies-Yemitan, Five Woods, LLC. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Cameron Dorsey
To: Teresa Morales; 
Subject: FW: Historically Underutilized Businesses QAP Language
Date: Monday, October 22, 2012 5:32:27 PM

From: Laolu Davies-Yemitan [mailto:laolu@5woods.net]
Sent: Monday, October 22, 2012 3:51 PM 
To: 'Cameron Dorsey' 
Cc: laolu@5woods.net 
Subject: Historically Underutilized Businesses QAP Language

Cameron,

I hope this email finds you in good spirits.  I am writing you to offer some 
input on the language applied under Sponsor Characteristics as it pertains to 
involvement of a HUB as a 51% owner.  It has come to my attention that 
language is being considered of a 100% threshold that would consist of the 
HUB’s percentage ownership, percent of developer fee received, and percent 
of cash-flow received.  It is my understanding that this approach is being 
proposed as a means of ensuring actual material participation by a HUB in 
the development. The concern is non-HUB developers have a certain 
threshold where if it becomes too onerous on their bottom-line to have a 
HUB participate in the development, they might forego pursuing that option 
altogether.

The language that was passed by the board in September 2012, where a 51% 
HUB General Partner receives 10% of the developer fee and 20% of the cash 
flows, in my estimation should be compelling enough for developers to make 
sure that their HUB partners do have material participation in a development, 
and in ultimately achieving the goal of helping HUBs build capacity to the 
point where they can develop projects on their own.  An alternative threshold 
I would suggest would be a 90% combination of 51% ownership, and the 
remainder 39% be stipulated with a minimum 10% of developer fee received 
and the rest being made up for in either developer fee or cash flow.  Causing 
developers to have to share more of their profits (in a 100% threshold 
schematic) with a HUB, who takes on little to no risk, may end up resulting 
in the unintended consequence of developers making a determination that 



taking on a non-related HUB partner in a development deal just isn’t worth 
it.  If you do decide to leave the 100% threshold in place, then be sure to 
stipulate that HUB ownership should not exceed 60%, so that you don’t have 
deals being loaded up with a HUB owning 80% of a deal for example.

Kindly let me know if I can provide further clarification regarding my 
perspective on this matter.

Best regards,

Laolu Davies-Yemitan
Five Woods, Llc
(281) 948-9154
Meeting Clients at The Point of Need

This e-mail and/or attachment is for the sole use of the intended recipient(s) 
and may contain confidential and/or privileged information. Any 
unauthorized review, use, disclosure or distribution is prohibited. If you are 
not the intended recipient, please contact the sender by reply e-mail and 
destroy all copies of the original message.



 
 
 
 
 
 
 
 
 
 
 

Comment (58) 
Alyssa Carpenter 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Comments Regarding the 2013 QAP 
Submitted Monday, October 22, 2012 
 
These comments concern Section 11.9(f)(1) Point Deductions. To begin, I disagree with this section of 
the QAP. I would like to point out that at the September 6, 2012, Board meeting, both Bobby Bowling 
and Michael Hartman spoke against this scoring item. And in response to Mr. Hartman’s comments, 
Chairman Oxer responded “I happen to agree with transitioning to a new system like this it will take a 
little time to get everybody up to speed on how the points work.” I understand that staff had a lot of 
problems with the At-Risk scoring last year; however, it should be noted that even at the Austin 
Application Workshop, TDHCA staff gave conflicting guidance on whether At-Risk applications were 
eligible for High Opportunity points. However, if staff insists that this section be included, then I 
respectfully request that two items be added to the list of scoring items that are exempt from the point 
deductions. 
 
First, please consider adding Section 11.9(c)(6) Undeserved Area to the list of items that are exempt from 
point deductions under Section 11.9(f)(1) Point Deductions. Section 11.9(c)(6) provides points for 
developments located in colonias, economically distressed areas, municipalities and counties that have 
never received a tax credit allocation, and rural census tracts without existing same population tax credit 
developments. My concern with the Underserved Area points is the lack of concrete data for many of 
these categories 
 
As you are aware, "Economically Distressed Area" is not something that can be confirmed by a list and 
may be subjective in determination. In addition, staff has changed the definition of "Economically 
Distressed Area" for this application cycle, which does not match what is provided on the TWDB website. 
Because of the difference in these definitions, I am concerned that there will be confusion about what 
would qualify under this item. There is also no clarity on what documentation would be required and what 
should occur if TDHCA staff requested more information. 
 
I am also concerned about the existing data regarding HTC developments. The Department releases a list 
of 9% and 4% HTC properties with addresses and census tract information, but there are mistakes in this 
data. If you recall from last year, there was an instance where an applicant believed that a census tract did 
not have an existing HTC development based on the information provided in the TDHCA inventory, but 
later found out that the TDHCA inventory was incorrect. I understand and concur with the need for 
applicant due diligence, but I also believe that there should be some ability to rely on TDHCA's data. It is 
unfair for TDHCA to provide data, for that data to be used by an applicant, for that data to be incorrect, 
and then for TDHCA to penalize the applicant for its own incorrect data.  
 
In addition, the current QAP language under 11.9(c)(6)(C) does not address prior HTC developments that 
have opted out of the program or are no longer affordable for another reason. These properties are no 
longer on TDHCA's list. In addition, there are developments in areas that may have "received a" tax credit 
allocation in the form of an award, but had to return the credits prior to Commitment Notice, Carryover, 
or some other date. Such an area may technically have received an allocation, but the area never benefited. 
In addition, these developments/awards are not on TDHCA's list. The way the language is currently 
drafted, 11.9(c)(6)(C) and (D) would include awards that never got built and properties that are no longer 
on the current TDHCA property inventory. I also ask that this be modified to only include properties that 
are active and affordable on TDHCA's list. 
 
Second, please consider adding Section 11.9(e)(4) Leveraging to the list of items that are exempt from 
point deductions under Section 11.9(f)(1) Point Deductions. You have already exempted 11.9(e)(2) Cost 
of Development per Square Foot from the point deduction, which will be calculated compared to other 
applications that are submitted. This Cost per Square Foot item specifically states that “An Application 



may qualify to receive up to ten (10) points based on the Building Cost (less any structured parking cost 
thatis not included in Eligible Basis) per square foot of the Application, as originally submitted and 
certified to by the General Contractor, relative to the mean cost per square foot for all similar 
development types.” Per this language, this scoring item will be determined based on what is in the actual 
application with no indication that this will be recalculated based on administrative or underwriting 
changes. 
 
However, the Leveraging scoring item is different. It says “(B) The calculation of the percentages stated 
in subparagraph (A) of this paragraph will be based strictly on the figures listed in the Funding Request 
and Development Cost Schedule and will be rounded to the nearest hundredth. Should staff issue an 
Administrative Deficiency that requires a change in either form, then the calculation will be performed 
again and the score adjusted, as necessary.” I am assuming that “Administrative Deficiency” also includes 
changes requested or required by the REA division, though this is unclear in the QAP. 
 
My concern here is that, if an applicant submits an original application using figures that satisfy both of 
these scoring items and based on a certification from the general contractor, and then REA requires the 
applicant to use different figures that are more in line with Marshall and Swift, then this would likely 
affect both the Cost per Square Foot and Leveraging scoring items. Even though Cost per Square Foot 
was affected, that scoring item is determined at application and would not be recalculated; however, the 
applicant could lose points under Leveraging and then lose another penalty point. I believe that the 
Leveraging scoring item should be calculated using the original numbers that are submitted in the 
application and should not be recalculated based on REA reviews, similar to the Cost per Square Foot 
scoring item. In other words, I do not believe that the Leveraging scoring item should be subject to 
penalties based on requested or required changes by the REA division. 
 
To conclude, please consider exempting Section 11.9(c)(6) Underserved Area and Section 11.9(e)(4) 
Leveraging from point deductions under Section 11.9(f)(1). 
 
Thank you for your consideration. 
 
Alyssa Carpenter 
1305 E 6th, Ste 12 
Austin, TX 78702 
512-789-1295 
ajcarpen@gmail.com 
 



 
 
 
 
 
 
 
 
 
 

Comment (59) 
Demetria McCain, Inclusive Communities Project 

Ann Lott, Inclusive Communities HDC 
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Veronica Chapa-Jones, City of Houston 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



CITY OF HOUSTON A:....::"..:..::.;":..:.,:.is-=-e-=-D.~P_ar_ke_r_
MayorHousing and Community Development Department

Neal Rackleff
Director
601 Sawyer Street, Suite 400
Houston, Texas 77007

T. (713) 868-8300
F. (713) 868-8414
www.houstonhousing.org

Mr. Cameron Dorsey
Director, Multifamily Programs
Texas Department of Housing & Community Affairs
PO Box 13941
Austin, Texas 78701

RE: City of Houston Public Comment for the TDHCA 2013 Qualified Allocation Plan

Dear Mr. Dorsey,

Thank you for the opportunity to provide public comment on the TDHCA 2013 Qualified Allocation Plan
(QAP). The recommendations outlined in this letter establish the City of Houston's Housing and
Community Development Department's (HCDD) official public comment for the QAP.

As you may know, HCDD has been one of the State's strongest tax credit development partners over the
last several years, leveraging approximately $41,500,000 of the City's HOME Investment Partnership
(HOME) program funds since 2009. Currently, the Department is concluding the administration of
approximately $60,000,000 in Ike Disaster Recovery Round 1 funds and is preparing to leverage
approximately $55,000,000 in Ike Disaster Recovery Round 2 funds toward single family and multifamily
rental in targeted areas around the City of Houston. Next year, the Department anticipates utilizing
millions of dollars in combined HOME and Community Development Block Grant Funds toward
investment in other geographic areas in the city, in addition to the investment in Disaster Recovery areas.

In order to enhance the operations and opportunities for partnership, the City would like to offer the
following recommendations:

Recommendation #1: Allow for points from city instrumentalities, where at least 60 percent of the
governing board is city council members or is appointed by the Mayor.

Page 16
§11.9. Competitive HTC Selection Criteria
(d) Criteria promoting community support and engagement
(3) Commitment of Development Funding by Unit of General Local Government

(§2306.671 0(b)(1 )(E))
An Application may receive up to thirteen (13) points for a commitment of funding from the city or
county in which the Development is proposed to be located. Development funding from
instrumentalities of a city or county will not qualify for points under this scoring item unless such
instrumentalities are first awarding such funds to the city or county for their administration or at
least 60 percent of the governing board of the instrumentality is city council members~
appOinted by the Mayor from the city in which the Development will be located (for Developments
located in a city) or county commissioners from the county in which the Development will be
located (for Developments not located in a city). A government instrumentality may not be a
Related Party to the Applicant. Development funding must be provided in the form of a
construction and/or permanent loan with an interest rate no higher than the Applicable Federal
Rate (AFR) and term of at least 5 years, a grant, an in-kind contribution, a contribution which will
support the Development, such as vouchers, or combination thereof.

Council Members: Helena Brown Jerry Davis Ellen R. Cohen Wanda Adams Mike Sullivan AI Hoang Oliver Pennington Edward Gonzalez
James G. Rodriguez Mike Laster Larry V. Green Stephen C. Costello Andrew C. Burks, Jr. Melissa Noriega C.O. "Brad" Bradford Jack Christie

Controller: Ronald C. Green



[Justification: In the City of Houston, the Mayor appoints the Board Members of some government
instrumentalities, such as the Houston Housing Finance Corporation.]

Recomendation #2: Clarifications regarding Site & Neighborhood and Fair Housing Requirements for Ike
CDBG Disaster Recovery Program.

Page 18
§11.9. Competitive HTC Selection Criteria
(d) Criteria promoting community support and engagement
(6) Community Revitalization Plan.
(B) For Developments located in Urban Areas outside of Region 3.

(i) An Application may qualify for up to six (6) points for meeting the criteria under subparagraph
(A) of this paragraph (with the exception of being located in Region 3); or

(ii) An Application will qualify for six (6) points if the city or county has an existing plan for
Community Development Block Grant -Disaster Relief Program (CDBG-DR) funds that includes
and tAe meets the requirements of subclauses (I) -(V) of this clause. In order to qualify for points,
the development Site must be located in the target area defined by the plan, and the Application
must have a commitment of CDBG-DR funds and reGeive a HUD Site and Neighborhood
ClearanGe with HUD review OF approval of SUGhGlearanGe:

[Justification: Site and Neighborhood Clearance is only conducted by HUD where the
participating jurisdiction's Site and Neighborhood Clearance process is under review, otherwise a
participating jurisdiction is required to maintain records that would comply with Site and
Neighborhood Standards as prescribed by 24 CFR 983.57.]

(I) the plan defines specific target areas for redevelopment of housing that do not encompass the
entire jurisdiction;

(II) the plan affirmatively addresses Fair Housing demonstrated through an approved Fair
Housing Activity Statement-Texas (FHASTl;

(III) the plan is subject to administration in a manner consistent with the findings of an Analysis of
Impediments approved or accepted by HUD within the last three (3) calendar years or an
approved Fair Housing Activity Statement -Texas (FHAST), approved by the Texas General
Land Office;
[Justification: CDBG-DR subrecipients were required to submit a Fair Housing Activity Statement-
Texas in order to apply for Disaster Recovery Funds. This is the primary fair housing document to
demonstrate commitment and action steps to affirmatively further fair housing.]

We look forward to successful continued partnership toward the development of quality, affordable
housing for Houstonians. If you have additional questions, please contact Ms. Eta Paransky, Director of
Multifamily Programs, by phone at 713-868-8449 or via email at eta.paransky@houstontx.gov.

s~nireIY,

(JWJu ~i/ tAflv~'7f~
Veronica Chapa-Jones
Deputy Director



 
 
 
 
 
 
 
 
 
 
 

Comment (61) 
Lora Myrick, Betco Development 
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October 20, 2012 
 
Cameron Dorsey, Director of Multifamily 
Texas Department of Housing and Community Affairs 
221 E. 11th Street 
Austin, TX 78711 
 
Re: 2013 Draft Qualified Allocation Plan  
 
Dear Mr. Dorsey: 
 
We wish to thank you the Department and Department staff for the opportunity to provide comments to the 
2012-2013 Qualified Allocation Plan (QAP) and submit the following comments for consideration.   
 
11.4(c)(2) Increase in Eligible Basis 

 

We appreciate that the QAP has included developments in “Rural” areas as being eligible to receive the 130% boost.  
However, we would like to see included in this category, developments with existing USDA funding that will remain in 
place be eligible for the increase in eligible basis.  
 

11.9(B)(2) Sponsor Characteristics 

 

As many prior commenters have stated, we also are not in favor of the “Texas” experience requirement.  This action 
seems to limit competition in an arena where good, strong competition will get the people of Texas a better product if not 
the best product.  It is unclear to us how housing will be created in greater numbers or at a higher quality by limiting 
outside competition.  Applicants, both in state and out of state, should be graded on the type of transaction being 
proposed, the number of such transactions in the applicant’s portfolio and the successful development of such 
transactions, both in quality of the developments and in the operations of the development.  There was a time where the 
Department conducted compliance review requests from other states where these applicants had properties.  Perhaps the 
Department should reconsider the reinstitution of this inquiry as a requirement to do business in Texas.    
 
An alternative could be the additional points are granted to out-of-state developers that show capacity and expertise to 
develop in Texas if they employ local or Texas Based management companies rather than bringing their own from out of 
state.  This will allow for good solid developers to compete and build quality housing for Texans and creates job 
opportunities for Texans that will stay in Texas.   
  
In response to the points awarded for the inclusion of Historically Underutilized Businesses (HUBs) in the ownership 
structure, we do not understand the reasoning to additionally incentivize applicants for the use of HUBs when there is 
already a threshold requirement to use HUBs in the development. This seems to a waste of valuable resources because 

Lora Myrick  Voice (512) 420-0303 Ext. 307 

Vice President     Fax (888) 586-5630 

lora@betcodev.com 
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applicants have to add fees for these additional owner entities. It also causes additional undue burden to the ownership 
structure by forcing an unnecessary entity into the structure which can be problematic should there be future financial or 
workout issues with the lenders. There have been historical compliance issues related to HUBs in the ownership 
structures. ARCIT recommends the deletion of this scoring item. However, should the Board decide to keep this item in 
the scoring criteria, we request the inclusion of non-profits and allow applicants to choose between the use of a HUB and 
a non-profit partner.  
 

11.9(c)(4) Opportunity Index 

 

A study recently released by the Department, The Bowen Study, emphasized the need for upgrading the existing 
affordable housing stock and made the point that this is critically important in rural Texas. More than two-thirds of the 
At-Risk developments located in rural areas. This category was designed to preserve existing affordable housing stock.  
The intent of the Opportunity Index is to locate affordable housing in high opportunity areas with more jobs, better 
schools, etc.  Due to the fact that At-Risk developments already exist, there is not an “opportunity” to “re-locate” them 
near more jobs, better schools, etc.  Therefore, the opportunity index points put most at risk rural properties at a 
disadvantage in scoring in this set-aside.  With this in mind, we respectfully request excluding applications applying in 
the At-Risk set-aside from the Opportunity Index scoring criteria.  
 
 

11.9(d)(1)(C) Quantifiable Community Participation Points 

 

The support or opposition from a Neighborhood Organization in a previous application cycle should have no bearing on 
the current application cycle. In the majority of organizations, the boundaries are not the same unless the application in 
question is proposing a development on the same exact site. Most neighborhood organization boundaries do not include 
vacant land unless they are requested to include that land by a developer or they are attempting to oppose a specific 
development. Therefore, we respectfully request the deletion of any points that refer to a previous cycle.  
 

11.9(d)(3) UGLG 

 

We are in favor of a graduated scale of funding based on population and further believe that it is a good change and will 
resolve some of the inequities between urban and rural. However, the language is confusing and we request there be an 
example in the QAP showing a calculation of the amount. In addition, we request the Department expand the entities 
allowed to provide funding. These should include “any” entity created and still under the authority of the city or county, 
which may include, Housing Finance Corporations, Economic Development Corporations, etc.  
 
 

11.9(d)(6) Community Revitalization Plan 

 

Rural communities that have created redevelopment plans should be able to use those plans in the same way as urban 
communities do revitalization.  Both serve the needs of community in revitalization.  Therefore, we request the 
Department expand the criteria so that rural areas may receive the full points for having either a redevelopment or 
revitalization plan.  We request the Department expand the definition of infrastructure to include other community-wide 
amenities that would improve the quality of life for residents (i.e. parks).  
 
 

11.9(e)(2) Cost of Development per Square Foot 
 

There are many variables in a real estate transaction as it stands. Adding a very unpredictable criterion to the already 
complex set of variables, high stakes and expensive process is unjustifiable. The original intent of the legislation was to 
limit the amount of credit requested and to get the most efficient use of credits allocated. The median concept does not 
accomplish the legislative intent.  Additionally, the new language will require too many adjustments or considerations to 
accommodate the differences in construction through the diverse state of Texas (i.e. single family, multifamily, 



 

___________________________________________________________________________________________________________ 
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townhome, garden style, rural, urban, panhandle, coastalbend, Dallas/Houston metro, construction materials (100% brick, 
100% hardiplank), etc…).   
 
We would like to request the reinstatement of the language that was in the 2011 QAP with a cost increase of at least 
$3000 a unit as we believe it best serves the legislative intent and the language of the statutory requirement.  It recognizes 
that there are very different types of housing in different communities that cannot be averaged and it does not create a 
significant unknown as applicants make decisions about what which developments to pursue. 
 

11.10 Challenges 

 

Although we do not want to encourage frivolous challenges, we do want to maintain the integrity of the challenge 
process.  We need to keep in mind that the intent of the challenge process was to keep things open, honest and allowed us 
to “self-police” the process.  The proposed fee inhibits this very important part of the process and creates a barrier in 
which potentially substantive omissions can find protection that never should have been allowed to stand, much less 
move forward in the process.  Therefore, we do not support the challenge fee.      

 

If you have any questions regarding these, comments please feel free to contact me any time.   

 
Sincerely, 
 

Lora Myrick 
 
Lora Myrick 
Vice President  
BETCO Consulting, LLC 
 



 
 
 
 
 
 
 
 
 
 
 
 

Comment (62) 
Lon Burnam, State Representative District 90 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Lon Burnam
To: tim.irvine@tdhca.state.tx.us; jpoxer@comcast.net; lowell.keig@troilolawfirm.

com; tgann@lufkinrealestate.com; juan.munoz@ttu.edu; leslie.
bingham@valleybaptist.net; mmcwatters@mail.smu.edu;

cc: Teresa.morales@tdhca.state.tx.us; Rafael Anchia; Elizabeth Zornes; 
Subject: Action in The Inclusive Communities Project, Inc v. TDHCA
Date: Monday, October 22, 2012 4:45:47 PM

Executive Director Irvine and TDHCA Board members,

Please note my support for the position of Rep. Rafael Anchia regarding TDHCA’s
response to the upcoming ruling on its motion in The Inclusive Communities 
Project, Inc. v. Texas Department of Housing and Community Affairs. Specifically, I 
urge that:

1. If the Judge denies TDHCA’s Motion to Alter the Judgment, or to have a 
new trial, TDHCA should appeal the decision and order,
2. TDHCA should file a motion requesting a stay of the Judge’s order until 
a court of final resort determines the case,
3. TDHCA should have only 1 QAP for all of Texas, and
4. TDHCA should revise sections of its Proposed 2013 QAP, so that 
projects in QCTs (low-income neighborhoods) that are part of a 
comprehensive revitalization supported by the City have a competitive 
opportunity to receive an award.

As a representative for Fort Worth in the Texas Legislature, I believe it is vital that 
our community revitalization efforts in North Texas focus on those communities 
that need it most and that we not squander precious resources on affluent suburbs 
who could much more easily finance their own projects. I join Rep. Anchia in urging 
you to follow that spirit in your response to the judge’s ruling. 

Sincerely,
Rep. Lon Burnam
District 90



 
 
 
 
 
 
 
 
 
 
 

Comment (63) 
John Dugan, City of San Antonio 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 

Comment (64) 
Michael Bodaken, National Housing Trust 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



National Preservation Initiative 

1101 30th Street, N.W., Suite 400          Washington, D.C. 20007          202-333-8931          FAX: 202-833-1031 

 

 

 

 

 

 

 

 

October 22, 2012 

 

Mr. Misael Arroyo 

 Executive Director 

Texas Department of Housing and Community Affairs  

P.O. Box 13941 

Austin, TX 78711-3941 

 

Memo:  Texas Draft 2013 Qualified Allocation Plan  

 

Dear Mr. Arroyo:  

 

The National Housing Trust is a national nonprofit organization formed to preserve and revitalize 

affordable homes to better the quality of life for the families and elderly who live there. NHT engages 

in housing preservation through real estate development, lending and public policy.  Over the past 

decade, NHT and our affiliate, NHT-Enterprise Preservation Corporation, have preserved more than 

25,000 affordable apartments in all types of communities, leveraging more than $1 billion in financing.   

We appreciate the opportunity to comment on Texas’ Qualified Allocation Plan.  The Trust fully 

acknowledges and appreciates the entire set of preservation policies and programs established by the 

Texas Department of Housing and Community Affairs.  The comments below refer directly and 

specifically to TDHCA’s draft QAP as it relates to the tax credit program and are in no way meant to 

imply a lack of appreciation for your other successful preservation programs and policies or the current 

challenges in the tax credit market. 

In summary, we urge TDHCA to: 

 Maintain the 15% set-aside for “at risk” developments and continue to prioritize proposals 

involving preservation and rehabilitation of existing multifamily rental housing in the final 

2013 QAP. 

 Balance the allocation of tax credits for new construction and the preservation of existing 

housing, particularly where existing housing is principally occupied by low income minority 

households. 

 Maintain the green building incentives in the final QAP, and consider working with state 

utilities to create energy efficiency programs for multifamily properties.  
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Preservation is a cost-effective policy 
 

In 2010, the per-unit cost of preservation 
projects in Texas was 20% less than that of 
new construction projects.  

 
 

At-risk properties in Texas 
 
Project-based Section 8 properties with contracts 
expiring before the end of fiscal year 2017: 

 26,443 assisted units in 375 properties 
 47% of which are owned by for-profit owners 

 
 

Low Income Housing Tax Credits and Preservation in Texas  

Our nation faces a serious shortage of housing 

for low- and moderate-income families.  Over 

the last decade, more than 15% of our 

affordable housing nationwide has been lost 

to market-rate conversion, deterioration, and 

demolition.  By prioritizing preservation, 

Texas’ Qualified Allocation Plan can provide 

the incentives necessary to prevent the loss of 

this indispensable affordable housing.  Property owners, nonprofit organizations, developers, and local 

governments depend on state housing finance agencies to provide the financial and technical assistance 

necessary to preserve affordable housing for future generations. 

Preserving and rehabilitating existing housing has proven to be a cost-effective method to provide 

rental housing to low-income families and seniors.  Nationwide, rehabilitation projects require almost 

40% less tax credit equity per unit than new construction developments.  In addition, preservation 

prolongs federal investment in affordable housing properties.  As such, states around the nation have 

recognized that preservation is a common sense response to America’s affordable housing shortage, 

and have prioritized preservation and rehabilitation in their QAPs.  Forty-six state agencies prioritize 

competitive 9% tax credits for preservation by creating set-asides or awarding points to 

proposals that involve the preservation and rehabilitation of existing affordable housing.   

The Trust strongly supports TDHCA’s efforts to 

encourage preservation by setting aside 15% of 

Texas’ competitive tax credits for “at risk” 

developments.  Texas’ past preservation efforts 

have been highly successful.  From 2007 – 

2011, at least 183 properties with 17,854 

apartments were preserved in Texas with 9% 

and 4% Low Income Housing Tax Credits.  Texas is a leader in the region in prioritizing 

preservation.  We urge TDHCA to maintain its 15% set-aside for “at risk” developments in the 

final 2013 QAP. 

 

Low Income Housing Tax Credits and Fair Housing 

The Trust recognizes TDHCA’s efforts to expand affordable housing to areas of opportunity through the 

Opportunity Index, but doing so must not be at the expense of existing low-income communities. With 

that in mind, the Trust urges TDHCA to balance the allocation of tax credits for new construction 

and the preservation of existing housing, particularly where existing housing is principally occupied 

by low income minority households. Fair housing principles should combat residential segregation by 

prohibiting the denial of housing opportunities on the basis of race. Striking a balance between addressing 

priority housing and redevelopment needs and providing improved opportunities can produce a tension 

between the twin goals of the Act – avoiding discrimination while promoting integration. By striking a 

balance between incentivizing new construction in communities of opportunity and investing in existing 

neighborhoods where low income residents already live, TDHCA will preserve existing affordable housing 

occupied by low-income households and avoid discrimination against those households by catalyzing 

investment and development in those neighborhoods.  
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Preservation is Environmentally Friendly 

State and local agencies are increasingly encouraging, and in some cases requiring, affordable housing 

developers to adopt green building practices.  Using green building strategies, preservation projects 

can deliver significant health, environmental, and financial benefits to lower-income families and 

communities.  Green technologies promote energy and water conservation and provide long-term 

savings through reduced utility and maintenance costs, all while providing residents with a healthier 

living environment and reducing carbon emissions. 

We enthusiastically support the green building incentives included in TDHCA’s threshold and 

selection scoring criteria, and commend TDHCA for including consideration for green building 

practices, healthy building materials and energy efficient design features in Texas’ QAP.  

The Trust also encourages THHCA to partner with Texas’ utilities to make energy-efficiency 

programs more accessible to affordable, multifamily developments. A majority of states implement 

utility-funded energy efficiency programs, often paid for through charges included in customer utility 

rates. These programs are a significant and growing source of resources for residential energy retrofits 

that remain largely untapped by the multifamily sector. Utility energy efficiency program budgets have 

significantly increased since 2006 and could reach $12 billion nationwide by 2020. Reaching under-

served markets, such as affordable multifamily housing, will be necessary if utilities are to achieve 

higher spending and energy saving goals. In several states, utilities are partnering with state housing 

agencies and affordable housing owners to develop successful multi-family energy efficiency retrofit 

programs for multifamily properties. Energy efficiency upgrades in affordable rental housing are a 

cost-effective approach to lower operating expenses, maintain affordability for low-income 

households, reduce carbon emissions, and create healthier, more comfortable living 

environments for low-income families.  

 

Conclusion 

It is fiscally prudent for states to balance tax credit allocations between new construction and 

preservation/rehabilitation.  In addition to helping to build sustainable communities, preservation is 

significantly more cost-efficient and environmentally friendly than new construction.  The National 

Housing Trust urges the Texas Department of Housing and Community Affairs to continue its support 

for sustainable communities and the preservation of Texas’ existing affordable housing maintaining the 

set-aside for “at-risk” properties in your final 2013 QAP.  I also urge you to continue to encourage the 

use of green building techniques and materials for rehabilitation and preservation.   

Thank you for the opportunity to comment on this important issue in the State of Texas. 

 

Sincerely, 

 
Michael Bodaken 

President 
 

 



Unleashing Utility Resources to Energy 
Retrofit Affordable Multifamily Housing

  
  UTILITY-FUNDED ENERGY EFFICIENCY PROGRAMS: AN UNTAPPED RESOURCE FOR AFFORDABLE HOUSING         

Energy efficiency upgrades in affordable rental housing are a cost- 
effective approach to lower operating expenses, maintain afford-
ability for low-income households, reduce carbon emissions, and 
create healthier, more comfortable living environments for low-in-
come families.

A majority of states implement utility-funded energy efficiency 
programs, often paid for through charges included in customer util-
ity rates. These programs are a significant and growing source of 
resources for residential energy retrofits that remain largely un-
tapped by the multifamily sector.  Utility energy efficiency program 
budgets have significantly increased since 2006 and could reach 
$12 billion nationwide by 2020.

If multifamily energy retrofits are to occur at scale, utilities will 
need to develop energy efficiency programs that address the 
unique nature of the multifamily sector. While nationwide data is 
unavailable, most utility-funded programs typically focus first on 
single-family and small rental properties rather than multifamily 
properties (5 units or more).1 

In several states, utilities are partnering with state housing agen-
cies and affordable housing owners to develop successful multi-
family energy efficiency retrofit programs. 

1101 30th Street, NW, Suite 400
Washington, D.C. 20007
202-333-8931 | www.nhtinc.org

Utility-funded energy effi-
ciency programs are a signifi-
cant source of resources for 
building retrofits that remain 
largely untapped by the multi-
family sector. 

Total nationwide annual 
spending on utility energy ef-
ficiency programs could reach 
as much as $12 billion by 
2020.

Reaching under-served mar-
kets, such as affordable multi-
family housing, will be neces-
sary if utilities are to achieve 
higher spending and energy 
savings goals.

In several states, utilities are 
partnering with housing agen-
cies and affordable housing 
owners to help shape and ad-
minister successful multifam-
ily retrofit programs.

•

•

•

•

 Key Takeaways:

U.S. Ratepayer-Funded Electric Efficiency Program Spending or 
Budgets ($B)
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 UTILITY-FUNDED ENERGY EFFICIENCY PROGRAMS: AN UNTAPPED RESOURCE FOR AFFORDABLE HOUSING        

1 National Consumer Law Center, “Up the Chimney: How HUD’s Inaction Costs Taxpayers Millions and Drives Up Utility Bills for Low-Income Families.”

References

NHT is grateful for the support of the Doris Duke Charitable Foundation, the Energy Foundation, 
and the Kresge Foundation.

Iowa

In Iowa, a partnership between the Iowa Utilities 
Board, the Iowa Finance Authority, and investor-
owned utilities ensure that low-income renter house-
holds have an opportunity to benefit from energy 
efficiency improvements. Utilities provide enhanced 
rebates for energy efficiency improvements in afford-
able multifamily housing, paying up to 40 percent of 
the cost of the measures.  

New Jersey

New Jersey’s largest utility, PSE&G, and the New Jer-
sey Housing and Mortgage Finance Agency (NJHMFA) 
have collaborated to develop an innovative multifam-
ily housing energy retrofit program.  PSE&G’s Resi-
dential Multifamily Housing Program provides upfront 
interest-free financing and grant incentives to cover 
the cost of eligible energy efficiency improvements.

PSE&G worked closely with NJHMFA to develop strat-
egies to address the unique needs of affordable mul-
tifamily housing.  Highlights of the program include 
the following: 

Incentives eliminate or significantly reduce the 
owner’s contribution to the construction costs.  
Owners have the option of repaying the zero in-
terest loans through energy savings and on their 
utility bill. 

Participating owners who may be unfamiliar with 
how to procure energy efficiency services receive 
ongoing guidance and technical assistance for 
soliciting contractor bids.    

To gain access to potential customers, PSE&G 
relied on NJHMFA’s help to reach multifamily 
owners. The program has been fully prescribed to 
date.

•

•

•

Massachusetts

In 2009, the owners and operators of affordable 
multifamily housing in Massachusetts convinced the 
state’s utility companies and other key stakeholders 
that the existing utility energy efficiency programs did 
not work for affordable multifamily buildings. At the 
time, owners of multifamily properties often had to 
apply completely separately to a utility’s residential 
and commercial programs, as a building could have 
a mix of master meters (requiring participation in 
the commercial utility program) and individual ten-
ant meters (requiring participation in the residential 
utility program). Further, an electric utility’s program 
might address lighting and appliances, but do noth-
ing to address inefficient heating plant or the build-
ing envelope. The utilities agreed to consider revis-
ing their programs so that multifamily owners could 
achieve true one-stop shopping and obtain services 
that would address the full range of efficiency needs 
in these buildings. The new Low-Income Multifamily 
Retrofit Energy Program was launched in 2010. The 
program’s electric utility-funded budget for 2011 is 
$14 million, and the gas budget is $8.5 million.

Oregon

In Oregon, the state’s housing finance agency- Or-
egon Housing and Community Services (OHCS)- 
administers an affordable housing program that is 
partially funded through proceeds from the state’s 
ratepayer-funded energy efficiency budget. The 
Housing Development Grant Program (HDGP) pro-
vides grants to construct new housing or acquire and 
rehabilitate existing affordable housing.  Between 
2009-2011, HDGP funding was used to save and 
improve nearly 600 HUD subsidized affordable apart-
ments that were at risk of being lost from the state’s 
affordable housing supply.



 
 
 
 
 
 
 
 
 
 
 

Comment (65) 
Janine Sisak, JSA Development Company 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Janine Sisak
To: Cameron Dorsey; Teresa Morales <teresa.morales@tdhca.state.tx.

us> (teresa.morales@tdhca.state.tx.us); 
Subject: Comments to QAP Definition of Supportive Housing
Date: Wednesday, October 03, 2012 5:12:52 PM

Cameron:

As we discussed, I’d like to comment on the definition of Supportive 
Housing, and specifically recommend adding the following language to the 
second sentence.  The new language is in italics. 

“Supportive housing developments generally require established funding 
sources outside of project cash flow and are proposed and expected to be 
debt free or have no foreclosable or noncash flow debt, 
unless the 
development is a 
Tax Credit Bond 
Development which 
has a commitment 
for a project 
based rental 
assistance
contract that 
assures a contract 
rent for a 
majority of the 
units, in which 
case the 
development is 
treated as 
Supportive Housing 
under all chapters 
of the Uniform 
Multifamily Rules, 
except  Subchapter 

tmorale2
Text Box
Additional comment located in October 9 Board meeting transcript.



D –  Underwriting 
and Loan 
Policies. ”

P.S.  Still waiting for Gateway team to decide whether to go ahead with 
agenda item next Tuesday.  We should have final answer tomorrow.

Thanks

Janine Sisak

Senior Vice President/General Counsel

Diana McIver & Associates, Inc.

4101 Parkstone Heights Drive, Suite 310

Austin, Texas 78746

Phone:  512-328-3232 ext. 166

Fax:  512-328-4584
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Texas Association of Affordable Housing Providers 
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October 19, 2012 

 

 

Board of Directors 

Texas Department of Housing and Community Affairs 

221 East 11th Street 

Austin, Texas 78701 

 

Dear Chairman Oxer & Members of the Board: 

 

On behalf of the Texas Affiliation of Affordable Housing Providers (TAAHP), we would 

like to submit several recommendations for modifications to the 2013 Multifamily 

Program Rules - Qualified Allocation Plan (QAP) that are being suggested by our 

membership.  TAAHP has more than 275 members including affordable housing 

professionals active in the development, ownership and management of affordable 

housing in the State of Texas.  

 

It is TAAHP’s policy to submit only recommendations that represent consensus 

opinions from the membership.  Please note that there are several important 

provisions of the QAP that are not addressed in these consensus comments because 

the diverse TAAHP Membership has different views on the best ways to address 

those issues.  TAAHP Members will be raising those issues for which there is no 

consensus individually.  TAAHP’s recommendations were developed at a meeting 

with the TAAHP Membership on October 15, 2012 in response to the draft approved 

by the TDHCA Governing Board on September 6, 2012. 

 

The TAAHP QAP Committee would like to thank the TDHCA Staff for taking the time 

to review and discuss the consensus comments previously submitted and for 

incorporating some of the suggested changes in the draft.  The comments in this 

letter represent additional comments, comments that are still under consideration, or 

comments that have not yet been incorporated into the draft. 
 
Chapter 10, Subchapter A. General Information and Definitions: 

 

RECOMMENDATION #1 

§10.003 (a)(106) Site Work.  

TAAHP recommends that the definition and development cost schedule be carved 

out of Site Work and put into a new category defined as “Site Amenity Costs” all 

non-Site Work items such as pools, fencing, landscaping, sports courts and 

playground area. 

 
Chapter 10, Subchapter B. Site and Development Restrictions and Requirements: 

 

RECOMMENDATION #2 

§10.101(a)(2) Mandatory Site Characteristics. 

TAAHP recommends that public transportation be added as an option.  Additionally, 

TAAHP recommends changing the distances for mandatory site characteristics to two 

(2) miles for urban and three (3) miles for rural. 
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RECOMMENDATION #3 

§10.101(a)(3) Undesirable Site Features.  

TAAHP recommends that a waiver process be developed for all undesirable site features.  Please 

note that when the undesirable site features were moved from a negative point category to 

threshold, the TDHCA Board stated that waivers could be sought.  In the alternative, if the 

Department prefers not to provide a waiver process for this section,  it should be made clear that 

waivers may be requested with respect to items:  (B) [railroad tracks], (C) [industrial uses], (E) [high 

voltage transmission lines, cell towers], and (F) [airport accident or clear zones].   

 

TAAHP also recommends that an exception be carved out for railroads using HUD mitigation 

standards.  

 

RECOMMENDATION #4 

§10.101(a)(4) Undesirable Area Features. 

TAAHP recommends that the area features be more clearly defined and quantified.   

 

TAAHP also recommends that the rules provide for an expedited review and appeals process for 

undesirable area features, such as: 

 

The Executive Director shall either grant or deny a waiver or pre-clearance within five (5) 

business days of receipt by the Department of disclosure of undesirable area features 

under this clause (4).  If the Department does not respond within such five (5) business day 

period, the application will not be terminated due to issues under this clause (4).  Any denial 

of a waiver or pre-clearance may be immediately appealed to the Board at the next Board 

meeting regardless of any appeal filing deadlines set forth in Section 10.902 of this chapter 

(relating to the appeals process). 

 

Additionally, TAAHP recommends that any area features disclosed under this section and/or any 

waivers or pre-clearance granted with respect to this section be excluded as grounds for challenges 

within the challenge process.  

 

RECOMMENDATION #5 

§10.101(6)(B) Unit Amenities. 

TAAHP recommends adding options for unit amenities to allow for 7 points becoming more 

achievable.  Additionally, TAAHP recommends desk and computer nook be added to the unit 

amenities list.  Please note that TAAHP members may be providing additional amenities separately 

and through the public comment process. 

 

Chapter 10, Subchapter C. Application Submission Requirements, Ineligibility Criteria, Board 

Decisions and Waiver Rules: 

 

RECOMMENDATION # 6 

§10.205(5) Civil Engineer Feasibility Study. 

TAAHP recommends that the feasibility report be deleted or, at a minimum, that the amount of 

detailed information required from the Civil Engineer be reduced. 
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Chapter 11. State of Texas 2013 Qualified Allocation Plan Housing Tax Credit Program: 

 

RECOMMENDATION #7 

§11.2 Program Calendar for Competitive Housing Tax Credits. 

TAAHP recommends moving the submission date of the community revitalization plan from pre-

application final delivery date (01/08/2013) to full application final delivery date (03/01/2013). 

 

RECOMMENDATION #8 

§11.4(b) Maximum Request Limit (Competitive HTC Only). 

TAAHP supports having  the maximum request limit amount equal to 150% of the credit amount 

available in the sub-region as set forth in the draft QAP approved for public comment by the TDCHA 

Board at the September 6, 2012 Board meeting. 

 

RECOMMENDATION #9 

§11.4(c)(2) Increase in Eligible Basis (30 percent Boost). 

TAAHP recommends adding the following category to be eligible for the 30 percent boost: 

  

(E) any non-Qualified Elderly Development not located in a QCT that receives funds from 

the local jurisdiction of at least $2,000 per unit. 

 

RECOMMENDATION #10 

§11.7(a) Tie Breaker Factors. 

TAAHP recommends deleting the first tie breaker that is based on the Opportunity Index, however; 

if TDHCA cannot do so with respect to region 3, then TAAHP recommends deleting the first tie 

breaker that is based on the opportunity index for all regions other than region 3. 

 

RECOMMENDATION #11 

§11.8(b)(1)(D) Pre-Application. 

TAAHP recommends removing the Community Revitalization Plan, Cost per Square Foot and Local 

Government Funding categories from the scoring items included in this section. 

 

RECOMMENDATION #12 

§11.9(c)(4) Opportunity Index. 

TAAHP recommends using the poverty rate for families or individuals (whichever yields the most 

positive result) for calculating the opportunity index criteria.   

 

RECOMMENDATION #13 

§11.9(c)(6)(B) Underserved Area. 

TAAHP recommends increasing Qualified Elderly Developments to two (2) points.  Additionally, 

TAAHP recommends comparing development types to each other and revising the language “never 

received a competitive tax credit allocation” to “within the last five years has not received a tax 

credit allocation.”  

 

RECOMMENDATION #14 

§11.9(d)(2)(A) Community Input Other than Quantifiable Community Participation. 

TAAHP recommends removing letters of opposition counting against letters of support.  
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RECOMMENDATION #15 

§11.9(d)(3) Commitment of Development Funding by Unit of General Local Government. 

TAAHP recommends changing the date by which the awards occur to no later than Commitment.  In 

many cases a unit of local government will receive more applications for funds than are available and 

therefore are not in a position to make an award until after the TDHCA Board has determined which 

applications will receive an award of Tax Credits.  If a unit of local government needs to wait until 

after the late July TDHCA Board meeting in order to know which of its applications are viable, making 

a decision with regard to awards by August 1 (within a few days of the late July TDHC A Board 

meeting)  is problematic. 

 

RECOMMENDATION #16 

§11.9(e)(2)(B) Cost of Development per Square Foot. 

TAAHP recommends that the 2011 QAP language with a cost boost of at least $3,000 a unit be 

reinstated because it best honors the legislative intent and the language of the statutory requirement, 

it recognizes that we do create different types of housing in different communities that cannot be 

“averaged,” and it does not create a 10 point “unknown” as we make decisions about what 

developments to pursue.  Please note that there is emphatic and broad support for this 

recommendation among the TAAHP Membership. 

 

TAAHP is very concerned about the new proposed language for several reasons.   

 

First, it does not honor the legislative intent of the statutory language which was established solely 

for purposes of limiting tax credit requests.  This is why the concept of a flat dollar cost per square 

foot cap was included in the 2004 QAP.   

 

Second, the properties developed in Texas are very diverse in terms of costs, both based on the type 

of construction (single story cottages, multi-story elevator buildings, multi-story buildings with 

structured parking, single family, and even developments with two types of construction) and on the 

location of the development (urban versus rural, hurricane prone areas versus inland, etc.)   Based on 

this diversity, calculating a “mean” as the benchmark is not at all reflective of “true costs.”  Despite 

the dollar cost per square foot cap contained in the last 8 QAPs, TDHCA has seen a variety of costs 

based on the various construction types, and that is why over the years, several different dollar caps 

have been developed for different situations.   

 

Third, the uncertainty that this proposed language creates for developers is problematic.  This is a 10 

points category which as proposed is completely outside of the control of the developer and 

therefore prevents informed decision making about which developments to pursue.   When 

developers are spending at minimum $50,000 to prepare an application, this level of uncertainty is 

untenable.  

 

Finally and most importantly, this proposed change will likely result in homogenously designed 

housing with the potential for inferior construction quality.  Developers will be discouraged from 

implementing innovative designs that might cost even slightly more than “average.”  Examples of 

such innovative design that would be discouraged would include achieving a LEED certification, 

incorporating a mixed-building or mixed-use concept, or simply meeting a higher architectural 

standard set by local municipality.  Along the same vein, incorporating higher quality construction 

products that improve long term durability, added security features, and additional non-required 

amenity features will be discouraged as well, which will simply reduce the quality and longevity of 

housing funded with tax credits. 
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RECOMMENDATION #17 

§11.9(e)(7)(A) Point Deductions. 

TAAHP recommends deleting penalty (A). 

 

RECOMMENDATION #18 

§11.10 Challenges. 

TAAHP supports a $2500 fee for challenges and more time for Applicant to respond to challenges. 

 

On behalf of the TAAHP membership, we appreciate your consideration of these comments.  Should 

any additional information or clarification be needed, please do not hesitate to call. 

 

Sincerely, 

 

 
  

Debra Guerrero    David Koogler 

Co-Chair, TAAHP QAP Committee Co-Chair, TAAHP QAP Committee 

 

Cc: TDHCA Staff 

 TAAHP Membership 

 



 
 
 
 
 
 
 
 
 
 
 

Comment (67) 
Arnold Garcia, Dilley Housing Authority 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 

Comment (68) 
Tony Sisk, Churchill Residential 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Cameron Dorsey
To: Teresa Morales; 
Subject: FW: request for change in threshold rules
Date: Wednesday, September 26, 2012 12:22:02 PM
Attachments: image001.png

Looks like public comment.

From: Tony Sisk [mailto:tsisk@cri.bz]
Sent: Wednesday, September 26, 2012 9:43 AM 
To: Cameron.Dorsey@tdhca.state.tx.us 
Cc: Jean Latsha (jean.latsha@tdhca.state.tx.us); Brad Forslund 
Subject: request for change in threshold rules

Cameron/Jean-  We have a couple of suburban family Dallas sites that are a 
little more than 1 mile away from a total of 6 services.  In these growing 
suburban areas, it takes time to get all of these services in place, but they are 
coming as rooftops continue to build up.  Could you please change the 1 
mile rule for Urban to 2 miles, and make it equal to rural.  People buy houses 
in these outlying master plan communities, and don’t mind driving 1.5 or 2 
miles to services.

Tony

Tony Sisk
Principal
Churchill Residential, Inc.
5605 N. MacArthur Blvd. #580
Irving, TX 75038
972-550-7800 x 224
972-679-8395 Cell
972-550-7900 Fax



 
 
 
 
 
 
 
 
 
 
 

Comment (69) 
Dan Branch 

 State Representative District 108 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 
 
 
 
 

Comment (70) 
R.L. Bobby Bowling, IV, Tropicana Building Corporation 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



TROPICANA BUILDING CORPORATION 

4655COHEN AVEe915 - 821-3550eEL PASO,TEXAS 79924 

October 22,2012 

Cameron Dorsey 
TDHCA 
VIAe-mail 

RE: 	 COMMENTS ON PROPOSED 2013 QAPAND PROPOSED 2013 

UNDERWRITNG RULES 


Dear Cameron, 

We offer the following comment on the Draft 2013 QAP. We break our comments into 
2 categories, comments that offer substantive changes and comments addressing 
what are merely clerical changes that we think need to be made in language. 

Substantive Changes: 

1. 	 11.4(b) Maximum Request Limit: We request that the per-deal cap be 
lowered to $1.2 million or 150% of the amount set aside in the sub-region. We 
have signed on to another letter submitted by a group of experienced Texas 
developers that details our reasoning for this change, but briefly, a smaller cap 
will allow for a better distribution of state assets, allowing more deals to be 
done. With higher tax credit pricing in the market place, a $1 .2 million award of 
credits will support deals large enough to realize economies of scale on the 
management cost side. 

2. 	 11.9(b)(2) Soonsor Characteristics: We support the language in the draft 
QAP for this item, as it will allow TDHCA to award "good players" for keeping 
properties in outstanding shape. According to Patricia Murphy, the threshold 
score of 85 on the UPCS proposed ill the draft OAP would include the top 40% 
of properties in the TDHCA portfolio. We believe this is an adequate cut-off 
point. However, a'iso according to Patricia, a score of 92 would include the top 
20% of properties in the TDHCA portfolio-a threshold which we would also 
support. It is important to note that this item does not "require Texas 
experience" as has been incorrectly identified by out-or-state witnesses 
in testimony at TDHCA public hearings and board meetings. Rather, the 
point item seeks to identify and reward owners of existing properties who are 
spending hundreds of thousands of dollars each year to keep their properties in 
Texas in near-new condition and able to stand up to the most rigorous state 
compliance program in the country. The point item allows for alternatives for 
first-t,ime developers to get points and also encourages first-time developers to 
partner with these "good players"-which is a win-win-win opportunity for the 



TROPICANA BUILDING CORPORATION 

4655COHEN AVEe915-821-3550eEL PASO,TEXAS 79924 

state of Texas and TDHCA charged with compliance duties by the Federal 
Government, the new developers (who probably have no idea how difficult 
compliance requirements in Texas are relative to owning market apartments or 
tax credit apartments in other states), and most importantly-the low-income 
tenants being served by the program in Texas. There are many "one and 
done" players in this industry, and this point-item will also serve to weed-out 
those with that intention~before they are awarded,instead of after the fact as 
is the case with the current policy of expelling "bad players" from the program 
after they own a property and ignore compliance requirements. Most federal, 
state, and local bidding opportunities DO INCLUDE an item such as this which 
seeks to reward the "good players" in the program. 

3. 	 11.9(d){3) Commitment of Funding by a Unit of General Local 
Government: We strongly support the language in the draft OAP regarding 
this item, as without it, an unfair advantage wou'ld be realized by local Public 
Housing Authorities (PHAs) with the higher thresholds for contributions and 
points al'so being proposed in the 2013 OAP. Any item that would allow for an 
unfair advantage to be real!ized by a public entity over a private entity goes 
against the original intent of the Section 42 program-a program Congress 
always intended to be used by private developers-and is innately unfair. We 
believe Cameron Dorsey stated ,it best at the October 9th TDHCA Board 
Meeting when he stated, " ... staff can't really come up with a really great policy 
reason why we would say a PHA deserves to be able to get more points 
inherently under this item than another development type. We just didn't see a 
reason to distinguish between types of owners." We agree entirely with this 
statement, as decades of evidence have shown that the private sector is much 
more efficient in every aspect of delivering products to the market place than a 
governmental entity, and if anything, the reverse should occur (tax-paying, 
private entities should get a point advantage over governmental entities). Also, 
as Mr. Dorsey stated in further testimony at the October 9th Board Meeting, 
there are other areas of the OAP and other aspects of the program where 
PHAs still have a decided advantage over private sector applicants-the ability 
to exercise their tax-exempt status on both sales and property taxes, as well as 
re-distr,ibute Section 8 vouchers to themselves on their own tax credit 
properties are built-in advantages that are quite enough without any expressed 
OAP point advantages. 

Clerical Changes: 

1: 	11.9(d)(6)(C)(i) For Developments Located in a Rural Area: This section 
seeks to clarify that an applicant cannot first pay an entity to do certain things 
that would gain them points under the OAP, which we agree with. However, 
the 'Ianguage is too broad as written and may unintentionally disallow any 
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developer who has paid taxes or fees to a local governmentallentity. We would 
propose changing the I'anguage of the second sentence in this paragraph to 
state: 

The Applicant or Related Party cannot contribute funds for or finance the 
project or infrastructure, except through the normal and customary payment 
ofproperty taxes, franchise taxes, sales taxes, impact fees and/or any other 
taxes or fees traditionally used to pay for or finance such infrastructure by 
cities, counties, state or federal governments or their related subsidiaries. 

We also submit the following comment on the proposed 2013 Draft Real Estate 

Analiysis Rules and Guidelines: 


1. 	 10.302(i)(6)(B)(i) and 10.302(i)(6)(B)(iii) Exceptions: These 2 sections of the 
rules allow for the TDHCA underwriting feasibility rules to be ignored in their 
entirety if a PHA dedicates its own Section 8 Project-Based vouchers to at least 
50% its development or characterizes at I'east 50% of its development as 
"public housing." The supposition in this language (dating back several years) 
is that the Federal Government will "bail-out" a deal that becomes infeasible--a 
supposition that we believe is imerror and at the very feast bad public policy. 
We believe that this section should be stricken from the rules as it holds private 
developers to a much stricter standard than for PHAs. The tax credit program 
has been the most successfull affordable housing program ever created by the 
federal government and in Texas mainly due to the fact that PRIVATE 
SECTOR DEVELOPERS have been the major players in the program, 
especially in Texas. If it is the Department's wish to allow public sector PHA's 
to compete with private developers, then at least a level playing field should be 
established and ALL DEVELOPERS SHOULD HAVE TO FOLLOW THE 
SAME UNDERWRITING RULES. Further, in this economic and fiscal climate, 
the Federal Government is likely to lessen support of or eliminate entirely both 
the Section 8 program and the Public Housing program, leaving TDHCA to deal 
with infeasible projects over the long-term if this rule is not changed. 

This concludes our comments for the 2013 draft rules regarding the LlHTC program. 
Thank you in advance for considering our comments. 

s~~ //[2. JJ£
r.-c~~O~b;'~ing IV 

President 




 
 
 
 
 
 
 
 
 
 
 
 

Comment (71) 
Anthony Jackson 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



From: Tim Irvine
To: Cameron Dorsey; Jean Latsha; Teresa Morales; Barbara Deane; 

Michael Lyttle; 
Subject: FW:
Date: Monday, October 29, 2012 7:11:00 AM

More Frazier-related input

Tim

From: anthony jackson [mailto:antjacks52@yahoo.com]
Sent: Sunday, October 28, 2012 6:44 PM 
To: tim.irvine@tdhca.state.tx.us 
Subject:

Dear Mr. Irvine

I am a former resident of the Frazier neighborhood in Dallas, Texas.  I have 
become aware of the issues related to the ICP v. TDHCA lawsuit, and the 
effect the lawsuit is having on affordable housing in low income areas.

As you know, the Frazier area is part of a revitalization effort that has been 
in progress for quite some time, and with no conventional financing 
available, the Low Income Housing Tax Credits (LIHTC) are key for the 
revitalization to continue.

I understand the LIHTC were originally designed for areas of revitalization, 
in fact, according to your own Motion filed in the ICP v. TDHCA lawsuit, 
“Section 42 shows a clear congressional preference for assisting those with 
the lowest incomes, serving low-income tenants for long periods of time, 
and placing projects in QCTs …Congress clearly intended that LIHTC should 
be used to help low-income tenants for long periods of time and to 
revitalize low income areas.”

Therefore, I urge you to do the following:

· If the Judge denies the Motion, TDHCA should appeal the decision 
and Order
· File a motion requesting a stay of the judge’s Order until a court of 



final resort determines the case
· Revise sections of the Proposed 2013 QAP, so that projects in QCTs 
(low-income neighborhoods) that are part of a comprehensive revitalization 
supported by the city have a competitive opportunity to receive an award

Thank you,

Sincerely
Anthony Jackson
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